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E ditorial
On behalf o Engilﬂnsﬂﬁmnn-ﬂm.i.!n_"_ﬂ?-
nave the privilege to present the first issuc of “KASHAMIR JOURNAL
OF LEGAL STUDIES™ 10 the readers. The journal has the distinction of

1 i!ﬂnﬁﬂiﬂﬁ kind in povate sector in J& K. The joumal is

dedicated 1o the promotion of legal education and reseasch in law

. strengthems the rule of law and respect for democratic institutions.

The emergent challenges of globalization and liberalization has

. gvershadowed  positive jurisprudence and opened up resesrch in

multidisciplinary ancas to produce a better and new crop of lawyers with
a sociul vision. The National Knowledge Commission while recognizing
legul cducatiom ns an important constitvent of peofessional education

| cmphasized that

The Vision of legal education iy 1o provide justice-oriented
edwcdtion essentiol to the realization of the volues
enshrined in the Constitution of lndie. In keeping with this
E&.EE&%EE&EEEEE
H&Eginrumngg%&
academicy, legitlators, judges. policy makers, public
officials, civil soclety activists as well as legal counsel in
the private sectors maintaining the highest standards of
professional ethics and gpirit af public service. Legal
education should also prepare professionals equipped to
meer  the new challenges and  dimensions  of
tnternationalization where the nature and organization of
Law and leyal practice are undergoing a paradipm shift
Keeping in view the vision and the pace of progress made by

. science and technology the Initiative 1w publish the joumal is intended to

make & comparative study of the laws of other staies to streagihen our
own laws, wherever necessary. How far the sttempt made is successful is
left 10 be determined by the wisdom of readers.

A number of excellent contributions received for publication which
made it difficult 1o decide what o include and whst 10 exclude in the present
issue. The exclusion of articles and comments an account of constraints of
spuce and cost does not constinuse a reflection of their quality or relevance,
The coptributions in the present volume cover a wide mage of law and
contermporary legal issues, It is hoped that readers of the journal will offer
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Curing Carelessness Towards Man-Made

Disasters Through Legislative Action: Let There

Be No More Any Uphaar Tragedy!
M. Afzal Wani*

L. Introductory
ﬂrﬂ!&ﬁ?ﬁi‘iﬂurﬂumﬂluﬂgi

by human conduct—intent, negligence, error, or failure of a system a3

opposed 10 happenings in !-:lﬂ.-_!ﬁnﬂutnnﬂn._rl-r!l.ﬂln

control. Arson, rioting, causing disruption in communication system are
some such crimes. Use of threat for the purpose of creating fear in order
to achieve a political or ideo logical goal is also not uncomman now. The
target can be anyonme, including civilians, govenment officials or
defonce personmel. War as disaster causes destruction of cultures,

Eﬁﬁ.ﬂliﬂﬁ!-ﬁng_ﬂiw:#nﬁn!ﬂﬁﬂﬂ
humanity. The technological disasters include industrial accidents,

structural collapses, failure of fire sccurity systoms, emissions of and

%Eﬂﬂinlﬂrirsrluiiiﬁ
occur during search, excavation of purification of raw materials and
during the process of manufacturing and distribution of products. These
include mining disasters and environmental degradations. Bhopal gas
tragedy and the Chernobyl are the examples. Structural collapses as that

of buildings, bridges, dams etc. are often caused by engincering fhilures.

*  Maomber (part-time), Law Commission of Indls and Professor and former
Dean, University School of Law, GGS IP University, Delhi

[m_alzabwani@yshoo.co.in].



with such protections.

Now nuclear cmissions take place and sometimes nucler .

disasters, Ordinarily nuclear containmen i .

nnnua:ﬁ.ﬁn-&nn__fﬁl radioactive particles scatter and i
Jﬂqﬂaﬁﬁm_wiﬁur!ugnﬂﬂﬂ?rﬂ

large l.n“umun those who ure contaminated. lonizing radistions by
e e ol a4 e
examples are the Hiroshima and Nagasaki, Ukraing gag

ion, The
H...ﬁ”._ﬁn a reactor at the Chemobyl nuclear power plant suffered ,

weapoos also pesull in .
__EEH B.52 crash and the 1968 Thule Air Base B-52 crash, Besides
CBRN  (Chemical, Biological, Radiological and Nuclear) s

ﬁﬁ%ﬁiaﬂﬂ-.-ﬁiarﬁ?ﬁ%%ﬂuﬁ is a mafter of

disasters. More so are the aviation incidents,
disasters, Space disasters, gither during ©
killed sround many astroaauts X
aumber of ground crew and civilians. il o
Seen in the context of day to day activities, in the ...E% e
care, one can apprehend any happening like that of uﬂaﬁ.. e, |
Dethi any time while being in mechanically :Euﬂnnaﬁ wnnll!ilt _
transport, offices, markets, restaurants and v_r_ﬂ.n ﬂ—.,_..._.. HT_
?WE..E:EE.-EEE?&EEEE“
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disasters and 1o provide stringent punishment to the offenders because
under the prevalent law the offenders are generally booked under section
304A IPC for causing death due rash and negligent Act with no
exemplary punishment. This has worsened the sitvation. The
compensation jurisprudence evolved by courts cannol be a substitute to
proper and desirable legislative action.

II. A Memoir of Prominent Man Made Disasters

To have & global perspective of the problem and underline the need
for strict measures (o control mas made disasters a compact view of
some disasters is given below:

Chemical Industry

On Sepiember 21, 19210ppan explosion occurred in Germany
when a tower silo storing 4,500tonnes of a mixture of ammonium
sulphate and ammonium nitmte fertilizer exploded killing 500-600
people and injuring about 2,000 mare. On April 16, 1947 Texas City
Disaster took place. At 9:15 am an explosion occurred aboard a docked
ship named the Grandeamp. The explosion and the subsequent fires and
explosions are reforred 1o as the worst industrial disaster in America. A
minimum of 578 people lost their lives and another 3,500 were injured
us the blast shattered windows from es far away as 25 mi (40 km). Large
steel pleces were thrown mare than & mile from the dock. The origin of
the explosion was fire in the cargo on board the ship. Detonation of
1,200 tons of ammonium nitrate fertilizer abuard the Grandeamp led to
further explosions and fires. The fortilizer shipment was to aid the
struggling farmers of Europe recovering from World War 11 Although
this industrial disaster was one of the largest involving ammoniom
nitrale, many others have been reported including a recent one in  North
Korea,
A chemical tank wagon explosion in Germany in 1948, Fixborough
disaster in 1947 in England, Seveso disaster in ltaly in 1976 in a small
chemical manufacturing plant due to the release of diosins into the
atmosphere, December 3, 1984 Bhopal gas disaster in India, November
I, 1986 Sandoz dissster in Switzerland, relessing tons of toxic
agrochemicals into the Rhing, June 28, 1988 Aubum, Indiana killings
due to improper mixing of chemicals, October 23, 1989Phillip Disaster,
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nl,..nam.q resulted into a nwslear meltdown. Fallout could be detected as far away

l&.?.mﬁzﬁi as Canadan The surroundings remain poisoned and mostly uninhabited.
Indusiry The February 7, 2010 Connecticut power plant explosion in US,
%ﬂﬁﬂ._ﬂurnﬁﬂﬁﬂ.ﬁuggnf though the plant was still under construction and scheduled 10 stant
On Janusry nwl-__ﬁi_ﬁﬁn!awu__aq.ﬂ_&n-ﬁuumifar supplyving ensrgy in June 2010; the 2010 nuclear emissions in Japan of
construction of 1 Wil B?Ell!ﬂﬂ!rgﬂmluv&_&j injurics was eventually established to be 27; and April 20, 2010
nn!-slwnlqilﬂ n the dynamite magazine and bumeq Decpwater Horizon oil spill in the Gulf of Mexico, considered the
e tumned, The fire began % sansil minkinct, AR it the _ largest offshore spill in US. history have invited more serious
...E&uaﬁl.ﬂqilroﬁ!_ Survived considerations by the experts as well s the governments. The food

industry, manufacturing industry and mining indestry we equally
demanding sttention for betler safety measures.”

This select account of the sad happenings gives a fecling that in the
present technologically oriemted world with mechanical operations

29 men were bumed beyond recognition, ang
E&Hﬂﬁiﬁguﬁgégiigl
Ewﬁ:!iini%ca April 27, _3-5‘&.
and disaste 8 cocling tower for 8 power plant under construstion in controlling life round the clock any time any kind of unfornmate
happening can take place in & factory, plant, an institution, a
building etc. causing hugs losses lo property aid life. '

Wiltes Isiand, West Vinginia collapsed, killing 51 construction workers,
The canse was sitributed 10 placing loads on recently poured concrete
hefore it had cured sufficicatly to withstand the loads. It is thought to be

the largest construction accident in United States history. _,

Defense Industry ' | 1L Uphaar Cinema Tragedy

On July 17, 1944 Port Chisago Disaster took place by explosion of 1 ?.EJ#:EEEEIE%!EEE:E
anvumion tht killed 320 people. Ou August 9, 1965 2 number of Eicinﬁséﬂ&.naﬂ_ June 1997and smoke
contact workers were Kiled daring & fire at & Titan Missile Silo. The(Jff  *Pre%! voush out the cinema complex. Due to imegular structuring and

installations 59 patrons seated in the balcony died of esphyxia. The

cause of the fire was determined to be & welding rod damaging o patrons were trapped inside the balcony due to improper placement of

g:ﬁ&ﬁin:ﬁ&.wﬁvﬂﬂﬁfrlﬁi —

the silo, which were then ignited by an open flame source., gangway und completely blocking the only exit on the right hand side of

the baleony which was in contravention of rules. Even the basic fire
m.!ﬂ-nnnqz.._‘ At safety morms such as Public Address system, emergency lights, foot

.rrﬁ.ﬁ?gggﬂgﬂwﬁﬁugm lights and exit lights were non functional. The other exit doors, being
mﬁ_ﬂ the gradual evacustion of the Centralis borough, The firel boltzd, prolonged the entrapment of the patrons who were held up inside
e 1o bum in the sbandoned borough even 48 years lnter. Jal Ml the bulcony, depriving them of timely and easy access 1o the egress. The

1 There are muny more reportnble incidents which turmed inlo disnsters byt
we have mentioned some such incldents to emphasise the need for
nppropriste action supported by law,

3



September 5, 2007: Court defers pronouncement of verdict and says it
would fix the date of judgment on October 22.
October 22, 2007: Count fixed November 20 as the date of verdict.

Movember 20, 2007: Count convicts afl 12 accused including theatre owners.

The case involved significant issues related to statutory violations,
ndministrative lopses and payement of compensation to victims and their
relatives. An analysis of the case reveals that each and every public

authority had not oaly completely disregarded the statutory obligations

1997: Pro
J&. n__m._quhnm__ﬁ—ﬂ_ for the prevention of fire hazards but in fact acted In 2 manner hostile o
un.-. the discharge of such duties. The state of apathy is reflected by the fact
theatre 0% that the government officials had argued that the writ petition was not

the appropriste peoceeding for deciding the responsibility for the
incident. The violations found by the inquiry and the findings of the
High Court, which had direct link with the death of 59 patrons, are as
follows:

I, The decision to install a DVB Trasformer was contrary o

. sanctioned plan and without the permission or approval of
licensing authority and MCD;

2. Absence of fire safety measures from the transformer room were
contrary to preseribed noomi;

3. There were structural deviations in the cinema hall;

4, Use of several portions of the cinema hall was being made for
commercinl purposes;

5. The management of parking was negligent;

6. The right side gangway in the balcony had been shut to increase
the seats, which in tum reduced the number of gangways and
ulso crusially blocked the right exit;

7. There was failure to ensure proper supervision within the cinema
at the time of the show, contrary to the mandate of DCR 1981;

8. There was failure in the functioning of fire safety equipment that
would have wamed the patrons to leave the cinema hall
immediately wpon the outbreak of fire or any emergency and
also Mmeilitated their escape theough proper lighting.

The High Court, in spite of these findings reduced the sentence of

the responsible persons to merely one year,

(hurt) of the TPC,
of prosecution witnesses testimony began.

1sks trial court to try 10 wrap up the ease by

negligent act) und 337
\fay 23. 2001: Recording

April 4, 2000: High Court
Decmber 13-
lea fior re-possession of the theatre rejected

qu.uﬁmngﬂﬂ;v .
EE!E&&H.TE-R&?EEE.!HEE%E:EHEIH

g i warded Rs. 18 crore
April 24, 2003: The Delhi High Court & :
compensation to b Eﬂa.wna_-m..ﬂu:rnin_i?

September 4, 2004: Court staried -ﬁﬂnﬁm-ﬁﬂuﬂﬁﬂ!ﬁi&.
grﬂu.uﬁﬂnﬁ&.ﬂn«iﬁﬂfl.na_.ﬂﬁsﬁg _uﬁ...
%HEEEEE&#K%E%%. |
August 9, 2006 : ASJ inspected the theatre. o
February 14, 2007: Accused started advancing final arguments. i
August 21, 2007: Association of victims of Uphaar Tragedy -%E 4
Dethi High Count seeking conclusion of trial within a fixed time frame.
Asgust 21, 2007: Judgment reserved, Court fixed September 5 for,
pronouncement of vendoL

T




responsible for inspecting (e B
jad carried out the inspecy bsgy
physical inspections, Very

The ** ot @
pefor® wﬂ.,.z..vi doing 3%
. muim.._an following three questions/concem, -

psed
¢ sipuation 7
The b

.En_:.ﬂuxunﬂﬂ; Q
<ascill fear in the minds a..ﬂ_ﬁuer sﬁ_w”oma
3, Evenin this era of multiplexecs, E@ﬂ inematography Ac
" 1952, the violator of the regulations can be _H:E—& for Ba
1600 caly and if the violation continues the offender is charged
F.ﬁﬁi:z&wﬁﬁﬁ&ﬁ&?g will neg

e in amy deterrent effect.
r.-“ ' ““..__..__.En_ for stronges, nw_m_u law to prevent man made

cases related to protection of Tife and safety across public uﬁnﬂl
ensure that mandatory stipulations are met with by owners, OCOupEr
and for builders of places inhabited and Jor visited by ﬂu—._._a at lnrge.
Strict adherence to public safcty norms and rules/ regulations theretd,
mett be ensured. Punishment should be of such a nature and degree thit
It has the necessary preventive effect. Examplc of such an

the development of law in Rhode Island where pursuant to the _i.ﬂmx
1E§Ezﬁ.ﬂ5_w§5m§§maﬁ===m=5§ﬂn§.___

8

initintive #5

andd the governor signed into law siade’s most far reaching fire safety
leginlation. The highlights of the law { House 4550) are:

I. It mandates sprinklers in mightclubs with an occupancy of 100
persons o more within three years and creates 8 two-strike e
for clubs with occaparcics of lexs than 100 that exceed capacity.
If & club Is cited for an cccupancy wiolation twice in a3 year,
sutomntic sprinklers mes be installed within 90 days or the
tusiness will be shut down;

2. Creates criminal penalties for dangerous conditions in publc
assembly buildings, including blocking mpreis or epress
shutting off or failing to maintain fire protection systems; storing
Nammnbles or explosives; and using fireworks or pyrotechnics
without a permit and exceeding occupancy limits. The first
infraction will result in & fine of not more than $5,000 and for
imprisonment of up 10 2'7 years. Repeat offenders can be fined
up to $25,000 and for imprisoned for up to five years

3. Estublishes criminal penalties for individusls who wviolate
provisions of the state building or fire codes when a violation
results in significant injusy or death. Volition may result in 2
fine up to $25,000 and /or imprisonment of up to five yeans;

4. Restores the Stmdent Awareness of Fire Education program,
which helps educate children about fire safety nwareness.

5. Establishes a $10 million grant program to help fire deparuments
with equipment and staffing needs, based on population size.
Also establishes fire-safety tralning programs for nighwclub
owners and managers; and Establishes a centification program

for fire inspectors.
V. Law in India

The Disaster Management Act, 2005

The existing legislation relevant to the subject of present reference
is the Digister Manogement Act, 2005, It deals with the prevention,
mitigation of sufferings ond management of both natural and man made
disnsters. It provides for the sppointment of dissster management
authorities and various committocs and institutions at the national, state,
district and locn! levels charged with the responsibility of framing

9



this Act without reasonable cause shall be punishable with
imprisonment for term which may extend to one year or with
fine, or with both, and if such obstruction or refusal 10 comply
with directions results in loas of lives or imminent danger
thereof, shall on conviction be punishable with imprisonment for

el
ot of !
ot i&-ﬂwnﬁﬂal“zi 1%3&51 ; a term which may extend to two years;”
cducational maier ;ﬂaﬂiﬁaﬂisgﬁlﬂ_ i) who knowingly makes & claim which he knows or has reason to
ii_h._niu‘ o befieve to be false for obtaining any relief, assistance, repair,
E-itaui&% wide E_Hﬁmﬂﬂrﬁ_rﬁa irﬁu reconstruction or other bencfits consequent to disaster from any
The Act hus a Ve7Y mishap, calamity, or grave occurence jn officer of the Central Governmens, the State Government, the
wiﬁin.u%ﬂaﬁ_ﬂaﬂqsﬁﬁﬁﬂi ceident o~ M8 National Authority, the State Authority or the District Authority
qu.FiE.ﬂE! EEE,EE&:TE.E! n..ﬁ.___.,h_.....h. shall IE&E!EE-EEF!
negligrnce which 1< of environment, and is of such a atucelGeR ﬂll#?nqnlr!.mprn!ﬁmn& :
%Eﬁhﬁiﬁvﬁa o is defined as continuous snd . being. in custody of, or dominion over, any money or goods,
Elﬂ.?hﬂtﬂ i!smn_w.?__ﬂ.nﬂ!_,ﬂmnu. coordinating fac| - meant for providing relief in any threatening disaster situation or
integrated process Ehﬁ and expedient —.ﬂ...hE ; disaster, misappropriates or sppropristes for his own use or
!vﬁ%.ﬁiﬁﬂicﬁﬁurﬁ. 5 ua stioation or redustic “ﬂwﬂi!ﬂ!ﬁiﬁﬂﬁﬂgf
nﬁ!ﬁ&&hﬁﬂni severity of consequences; (iii) capes ta_i__.wzshs!m:!a :zHEﬁE_aﬂaqii
&HF ﬁﬂﬂﬂﬁ&ntﬁii&uﬁ&iﬁﬂﬂ&% gt 4 and also with finc;*
H EEEE_ disaster situation of disarder,(vi) i“ iv)  who makes or circulates a false alarm or waming as a disaster or

a
its severity or magnitude, leading to panie, shall an conviction,
R - constifuted wnder the Act have been ignd Eﬂiﬁw:ﬁigiﬁaﬂﬂﬂtﬁi
" i b o | or
EEI%MF%&EEH&EE% L_, _ ..msmﬁmmnmn_n}n!inlfn
%ﬂi&uﬁﬂaﬂni%nﬂﬂﬂmﬂr i | . sﬁlﬂl?i#rh&i!ﬁﬁi_ﬂ&
Department of the Govemnment, leading of the Department shall
be deemed to be guilty of the offence and shall be liable to be
. procoeded against and punished accordingly unless he proves

gg“nﬁﬁiiiﬂﬂﬂ?i%”uwmﬁ-. n_
Act. Thia chagter (based an sections 51 to 60) declares that any PEEAER
D who obstructs any officer or employee of the central BOVErHHES
ﬂiggﬁqnﬂﬂ-g%&ﬁ.! .___.‘,._.,..._. |
Authority or Stae Authority or District Authority 17 sl s
discharge of his functions under this Act; or refuscs 0 S ERNERE,
with any direction given by or on behalf of the GovernmEres ; mn.Fuu.
tha State Government or the National Executive _”- : mnﬂfu...
?msgﬁingswﬁﬁﬁnﬂii.. _._ . _ L

11
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_.._
s “
ithe d 3
hat the ofenece ..:.nia__.ﬂ hg...“ ”.hr..if-.:__ Wi [ SVRING CARSLESSNES TIWARDS MAAMADE O1ATTIRS
exereisnd il due dilipence Comitision o ot .

affence .tsﬂi.s__saganu:ﬁiasﬁ_;l A 0f that affence and shall he lishle 0 be proceeded sgaime snd

ity Department and 1 18 proved that the afid m [ isted smsonbingy

2&:3_.-__?— with the consenl o ﬂaﬂi—i—.‘ _.. F_ ~ Sections 19 and A0 provide that prosecution for offenees gumished
saritsiinble 1o 40 neglect on the part of, any offices, ¢ SLb B s wectons §5 amd 56 can be inetinted only with the previews
”H__ﬁ.us_.___..a Department., such officer shall be ¢ Vil ion of the Central Cowemment or e State Gavernment, s the case

| be. oF of any nfTcer authorised i his behalf, by general or specinl
rder, by sueh Gavernment. Cognizance nf wach sn offence can he aken
Bnly on a complaint made by (2) the Mationsl Awthorty. the Seme
Ty Authority, the Central CGovernment, the Stste (rnarmment, the Tirarict

e Awuthoril or any other authority or officer suthorized ot Sehalf
y | Authexrity or Cowernment, s the case may be. or () sy person aho
_ has given notice of not less than thirty days in the manner prescribed, of
the alicged nffence snd his intention o make 1 complasmt m e “sbomal
Authority, the State Authorxy. the Central Government. e Seme
B Government. the district Authonity or any other Authority or officer ©

guilty 1?%3355%.—3..5#5?%. B )

s pnished accondingly. &

A officer, on whom any duty has been imposed by or uadg
fan&.:ﬂ%iiﬁﬂﬂiﬂii!ﬂiﬂii&..
¢ o offie shall. ules he has obtaind the expre
S of his official supenor of has other lawful exe ise :
e hable ...._..-_.a.w. m —l.gﬂ—ﬂ for n term which may .|.. "

with Tine. 4l

e hﬁﬁﬂin.& order made under section 5[}
am=ls with powe ﬂ—.%—mg of resources, !.ﬂc.w&l- - 1___..

wu.ﬂuhﬂﬂuﬂ#ﬂrﬂr_.rnﬁ_i%!niw&m!_ L THE demand of the Association for Victims of Uphasr Tragedy
. T P r =

- I ...uc.._.. g fl%{ ficial ‘1.‘.
irﬂwﬂduﬁﬂnﬁﬁﬁuﬂnﬂiﬁrnﬂni; oth.! ¥
..._nﬁ“Mﬁ..nn ender the Act has been commitied by nn&ﬂ.__ﬂ__.uw or body E F‘l“-n!riillliili!- l“.f._
nuﬂruﬁﬂ.n..,uﬁﬂ:ﬁ-.ﬁnﬁﬂnnﬁaﬁgi.._..,_}.F - peoplc -omitsions of commissions™ cnd

s R T L ! :
nﬂhﬁ&.ﬁa:ﬂﬂ%ﬁ.nﬂ%ﬂqﬂﬁn...._......._.w.... suggest for & single legialation for safety of public plsces with

comerevercion and shall be _EFEHHEEEE::.;
scoxdmgly. Provided that nothing in this sub-section shall -,ﬂ_._“..,
E.EE#EH&%%E.rwhnr__._.,n.‘_,___......_..
be the offence was committed without his knowledge ﬂ_... :
oe—ied duc diligence w0 prevent the commission "_,.w.ﬂ_..
fence "However, if it is proved that the offence was COMMIRERS
the comsen ot connivance of or is attributable 1o any neglect on
n_hunqﬂﬁ.nﬁumﬂ,ﬂﬂﬂu@ﬂizﬂunﬁu;_.?._“n_...,;“__ :
drucor, manaper, secretary or other officer shall also, bo deemes

‘mandatory stipulations to be followed by builders, owners sad cccupers
of such premises, Punishment for violation of such stipulations dculd be

Vl. Conclusion
Seen in this context the offences and punishments defined o
chapter » of the Dusaster Mapagement Act, 003 are not . wch
pagruent with the demands of the AVLT The pusiduments under the
Act should cover (a) non-perfummance of the dulies by any peron
partment of govermmentbody/agency etc. being respomuble for
tenance of places whabied or visited by people i lange aumbers,
b) failure of any person /deparament of guvenunent body ageacy in

L Sectn 40

! Satinn L7, 55 2)
! fection 28 ()
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.ia.z..nia_ by preventing discharging of functioy |
s E&ﬁuﬂ.ﬁgﬁ_qiﬁﬂ 0 comply with tho dipgee L |
a%..# w suthocities under sny law doaling with ‘iR

ﬂn E%ﬂni a_b_’_u _ﬂﬂﬂ.—iﬁ H—.& ﬂgxﬁ ,..“_. .. _
ﬁ:iuinﬂ_ sufficiently only (d) eategory of offences and not the. ...._..__.__ |
o (¢). Therefoee, provisions should be added to the r.,_,..,m.._
Mansgoment Act, 2005 1o prescribe punishment for (8, () nd (YRR
~togory of offences aso. To meet this purpose, section 56 of theiAr
Hﬁq@tﬁ!?&aﬁﬁ!?itiﬁmgg |

S ing.gﬂwﬁ!-ﬂugr.l...%ﬁ.,. ‘ et 8

Ea.aiul! sl dorpiipdis. | !.“_wur inimum faciliies for their safe we, andd ensering

matiers 10 disaster management and who omits, eaneel

refuscs to peeform or withdrws himself from his duties withog

\he written permission of the competent authority or an) e

iswfal excuse for so doing, shall be punishable d fated to disaster management and who omits, ceases or refimes

impriscment for a term which may extend to five cars and | o perform or withdraws himself from his duties without the

with fine. o writlen permission of the competent authority o amy o
lawful excuse for so El-v shall be punishable  with

Explanation.— For the purposes of this section *duty” includes

) peparston, prescription and_implementation offiied
guidelines and their monitoring for constructioa¥ned
building of public places, installation of & ...|,"._..,.”h galely
cquipments thercat, making availoble minimum facilit
for their safe use, and ensuring their proper mainieniace
i ..-_ ¥

i) following of prescribed guidelines for constructioRiat
ballding public places, installation of nccessary, SAit
equipments thereat, making available minimum facliodl
for their safe use and ensuring proper m L .
builders, owncrs, occupiers, maintenance ngencie
service providers., 4

OoR
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III.E.IHIMIIIIIIIIIl.lIll s
ts should be mad Y,
3. Meticulous arrangemen Made Br rooogp,
B..____,_.E._.-ia a__innm.ﬁ % action on them wiy, 5 "hii
. Ry
of : _-e_n.“_..._-! prescription of guides e Digital Piracy under Copyright Regime:
Al i compulsorily .._.-ﬁr Mg, A Case for Techno-Legal Contral
A Pareed Ahmad Raficgi”

5. Names of Act, with
under the Disaster Management specific Pering 1. Introduction
Enﬁ&n?ggq of  lwelicctual %uluiu*g_!laiin#!-snifiﬁq
Made toples, which have arouscd the Interest of the estire stakehaoiders,
directly or Indircctly sffccted therchy, in the preseat-day world. This
i "y
E




—
l__-ulq-s-mnn.a,ullnnunaﬁur-s&.ﬂi_”! Fnr-n_-i__z KJiS Vel 1
. It in revenue
E l”!“ﬂ e nﬁ“..“uﬂlﬂ bt afyg unnutharized coples of copyrighted works'™. As a consequence, digital
virtually eripple ; . ___..__.__m_ ' ..rfﬂc rhghins nfgirgiﬁmgﬂnni:%i%
mooted to achieve a compromise betwee divergent claimants of digjyy against such rampant misusc of digital copyright conters.
dissemination of music through  technology, tmxation .. The use of digital rights management is costroversial. Propanents
a_un_-vualwl.: in_.*qiasﬁﬁvﬂn%s‘i%
q_n-n.iwnﬂ!..nb.-—.n Copyright Protecti duplication of their work, cither to maimtain artistie integrity’ or 1o
3 U._Hﬂhn & N A ensure continued revenue streama.® Some opponents, such as the Eme
. wﬁ!&“-%ﬁ.ﬂ_.& ._ﬂzﬂ__ﬂ.:__ E:o...“.:“ Saftware Foundation, maintain that the use of the word "rights” is
digital media by preventing access, ° PYoR e misleading and suggest that people instend use the term Digial
formats by cod-users. Although techmical controls on the reproduction Restrictions M Theie position s essentially that
lﬁl%rﬂﬁgsﬁnﬁﬁwnliﬁuﬂﬁ.ﬂn r?h%ﬁﬂﬁrﬁ“%ﬁiégﬁgﬁi
EEEEE%EEEEE?EE %&En&ﬂiﬁ_gﬁniﬂﬁﬁninﬁﬂﬁfg
EEE!&EE__.E%E;EE& Jaws. * The Elcctronie Frontise Foundaiion also considers DRM as anti-
%Eiiﬁﬂ%%gﬂruéa gﬂ.wﬁziéﬁﬁtﬁqiggﬁ%
%%%E&F originally in a physical /analog defeated or circumvented.” :
Eﬁulﬂmﬂhggnﬁmi.&%gwﬂm;i U:Igrﬂnﬂnnﬁfﬁnnﬂﬂﬂaﬁﬁﬁu%
o &mﬁ}.ﬁaﬂnﬁim#nﬂ?ﬂg%ﬁﬁmﬁ %E?Eiﬂﬁﬁn%%!!&iﬁg
e F § . has made unauthorized distribution of copies of music stores, such as Apple's iTunes store and e-bock publishers, have
a T 15 C
%mﬁ&uﬁtﬂﬁrla. Ja effect, copyrigin depndent 16 A study conducted by the National Produetivity Council sponsored by the
arganizations regard every consumer with an Internet connection as & Departoent of Education, Ministry of Human Resources Development,
EB&&-%%E.%EE&E;E: Government of India, studied the issue of piracy in India It shows that
Eiirwia:rnﬁ!umg%uﬁuw#uﬁsﬂ_ﬂ_ﬂi
ﬁﬂﬁnﬂﬁqﬁ!%grgnﬂﬁiiii
products include books, movies, soundtracks, compuler programmes,
internet, cable  television and  illegal copying e see
—H Willinm TE.- .E% Muzic! % ‘_—m E-TEE set BC _.ﬂ httpfwarw copyTiahl 20V AL AL AT
litipetfen. wWikiphiE (R Wi :

1997.
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Eiﬂh!giga,gugaqxre..
%Eiﬁiﬂg%nnguﬂﬂufa““ﬂ
%EE&EEBEEE#EEEE&E#;E i
in connection with the popularity of time-shifting digital videg . ™
%nﬁrlﬂtﬁ.ﬂ.gﬂwgﬂn of DRM Fn:_._.a_aM_”an
to ‘keep pace with national and intemational uncn_nusﬁnﬁfnm;
dissemination" and advance in relevant technologics, 50 s 1o proteg,
legitimate copyright owners especially in USA” %
The USA passed the Digital E.ﬁnﬂ?ﬂgﬂmu_ﬁ#ﬂ-aﬂs
implement the Intemet Protocol chumed out st WIPO Conforege,
through WIPO Copyright Treaty (WCT) and WIPO Performers g4
Phonogram Treaty (WPPT) but the excessive use of DRM technolog,
against Intemnet Service Providers (ISPs) has made it less enthusiasg
about its use.™
It may be noted that the rationale behind DRM technology may noy
be yet clear but if it intends to tackle the escalating problem of piracy, its
introduction requires a better analysis and prognosis. It is an establishied
fact that DRM technology has enabled publishers 1o enforce access
policies that not only disallow copyright infringements, but also prevent
lawful fair use of copyright works. It may even use constraints on non-
copyrightable works like, public domain or open-licensed e-books or
include DRM on consumer electronic devices that time-shift both
copyrighted and non-copyrighted works™ The World Intellectual

22 Bangerman, Eric, TiVo Tightens The DRM Vise, Wikipedia encyclopedia
Retrieved on 1-1-2009.

23 Samuelson P, The U.S. Digital Agenda At The WIPO, Virginia Journal OF
International Law, winter 1997; 37; 1.

24 K%mﬂﬁ!ggggggmﬂuﬂﬁ
Rights Management see ak: hitpsfiwwew.ip-
watch,org/weblog/index php?P=513& res=1280& print=0 accesed on
Agpril 15 2007,

25 Mike Shea, The Digital Dark Age: Technology, Copyright, DRM, and
Loss of human Knowledge from 1965 to 2005425 September 2005,

KJLS Vel 1

Property Orgamization (WIPQ) negotintes treaties that help make

copyright lnws more consisient between Nations. The WIPO treaties

muke it possible 1o fght pirazy worldwide, regardiess of the location of
the copyright holder or the infringer ™

In USA consumer electronie and information technology industries

are mow mandated to build a safety valve w ith inbuilt-software
mechanism against anti circumvention measures. The lsw aims
building *standardized copyright protection technologies into computers,
software and many other digital products, to arrest digital piracy.”
Under the Consumer Broadband and Digital Television Prometion Ast
2002™ it is provided as under:

e Makers of computers and consumer electronic devices
encouraged o comply with standasds and encoding rules with
active role of consumer groups and copyright owners.

e  The Federal Communications Commission lays down standards
EEEHTEEE?EEEHSEEEW#E%E
vear.

s Al digital medin devices manufactured to recognize and
respond to those standards.

s The rules preserve fair-use rights, including educational and
rescarch rights and legitimate consumer copying.

Makers of computers and consumer electronic devices including
major software companies in USA have not taken these measures as
wﬁ:ﬁﬁn..ﬂﬁnuﬂru:nxaﬂlusin%_&n standards to regulute

26 :h..-ﬁ%i?&-i??mﬁﬂnhgﬂﬂﬂ?:
Efﬁinﬂiﬁlnﬁiinginﬁhﬁﬁi%._is
gﬂ%%%ﬂ%é%%
i?ﬁiﬂ;ﬁ!#ﬁ!ﬁ.g:?lﬁiﬁn&qi&ﬁlg
of these trendies.

2 mﬂaﬁ!ﬂn;_._%!%%nﬁ!ﬁﬁﬂnné
nﬂ!?ﬁ%?:m&.ﬁﬂaﬂngguigzﬂmﬂ
-nEﬂEnﬂE.ta%&%Eﬂuﬁﬁna

28 mﬁ:&iﬂgrﬂfgiﬂu?ﬂ%?gi

Promotion Act (5.2048)

23
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= RACY UNDER COPYRIGHT REGIMI:

o_ﬁ..smﬂa_tiﬂ._ﬁu - ;
ot ave ot 1 fuvour of governmcnt regulation and monitaring e ,,,

i shted material that is being read, copied or ransmitied jy Violigi,
nalnbn.guﬂ__l-maan_.nﬂﬂﬁﬁ._ _En.:.nn!._sﬂ;
i%i%?%ggmﬁigﬁﬂ#ﬁff

EI-EIE.-EEE__.E conscquences for fhe,

purpa including the impending impact on filure innovationg, ™
" Eﬂhnﬂiiﬁﬁﬂﬁﬂn_inﬂh

i?ﬁ%%gﬁggn?ggﬂ
%Ei%u%?igisir
- dustrics snd other makers of copyrighted digital content. Center fo,
Democracy and Technology (CDT) in USA™ agrees that copyrighie
EEET!E-HFHEEEF:uEE;g
by denying creators and artists’ compensation for their work couy
i-ﬂn?nﬂ?t&!?nitaﬂﬁaiianiii
EEEEETEEEEEEF-
publisher, The CDT Committce observed:'

However, we are opposed to legislation that would mandate
tochnical standards or require that all computer hardware and software
include copy protection technology. We believe there is a betier
approach through market ~based solutions that protect both copyright

29 See Center For Democracy And Technology View: Technical Roview And
A Balanced Market-Based Solution Negded,

30 The Center For Democracy And Technology in USA works to protect the
isterest of the consumers against the backdrop of a stiff competitios
between giant corporate copyright holders resorting to DRM techniques 10
ill!li&iflna!&iﬂ%!.::!!

2 Miﬂrgfﬁigﬁiignp

policy post, volume 8,10 6, Aprl 2002, & briefing on public policy

mll.__’aﬁan.___!!r-l-lnul wad
technology, the cenier for democracy
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holders and cemiiumers. ln addition, befors anyibing should happen, we
beliove there needs 1o be a fuller exploration -end educmion of
policymakers, conuumers and the alfected industriesss w the technical
implications and rigks of the schemes being proposed. Also needed is 2
much bropder comsensus a o what consumer uses are permitied under
current law and how thowe would be protected.
It seems that the actual infer-face Befween (=chnalogical
manegemend of copyright content and access fo such sonlent has not
been amicably resolved so far even in USA though many =ffors are on
1o strike a balance in the coming future. Similarly, the Earopean Union
has undertaken a big jump to regulate the inter se relationship of 2
copyright holder with technology support and a consumer with fuir-use
rights to have access on the digital content. The Digital Radio Mondiale
Consortium has presented the complete giobal DRM standard at [BC
which comprises DRM+ for broadcasting at frequencies up 1o 174 MHz
and which obtained ETS1 approval for broadeasting on frequenciss up o
30MHz The event has provided an opportunity for industry players 1o
network to discuss the cument state of the diginl mdio indusiry
worldwide.”

5. DRM and Right to Privacy
The technological control of copyright material on the Intemet
miscs number of issues intruding privacy. It is a reality thar among the
various functions of Electroaic Copyright Management System (ECMS)
is a requirement to track usage of materiale which works are used. how
often, by whom." But it has a serious counter-productive impact on right

32 Amsterdam, Bth Sep 09; DRM members exhibiting ar IBC this year
" include Digidia, Fraushofer 1S, Nautel, RIZ Transmitters, Thomson
" Broadeast & Multimedia and TRANSRADIO. Leading figures from mdio
 markets in Ewope, South Korea, Russia and China  attended the
" conference,

33" Seo Dlaise W. LiNKk, Social Impast Chamcteristics Of Compater
~ Tochnology, proceedings of ETHICOMP 95 Conference De Montfont

" Universlty, Marsh 28:30,1995, Lelcester, UK.

Y
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DIGITAL PIRACY UNDER COPYRIGHT REGIME:

g?ﬁwﬁgy

to privacy, which indivig
to privacy by Electronic Computer Managemeny ._._l____glE_l_ un._..___.f
B

follows:™
These capabilitics, if realized, threaten indivi
dua) u-.rﬂnw o

unprecedented degree. Although credit-reporting agencies " ™
providers capture various ficets of one's commercial Jife, CMs !ﬁ&:
possibility that someone might capture & complete piciyse _...q#__z
intellectual life. Reading, listening and viewing habits EE..
enormous amount about individual opinions, beliefs and tastes g -
roveal an individual’s association with particular cayee, oy
organizations... lechnologies that monitor reading, listening and .i..“
habits represent a giant rﬂﬂ.irq___.n.mﬁ!liﬂglunﬂg
may decide-toward monitoring human thought,

It is possible that, in certain situations, both technological protecy
E-Eutﬂuﬂamwuﬂgsﬂnugiﬂsim#ﬂ
individuals' rights to privacy by tmcking consumption patterns by
individuals and recording on-line behaviour. The International Working
Group on Data Protection & Telecommunications has observed:

For the legitimate purpose of protecting intellectual property in
cyberspace and to prevent software pimcy copyright protection,
technologies such as robots (“web spider) will identify protected items
or digital works which send reports to central servers when used or
copied asking for permission or billing. Electronic Copyright

34 Iﬁgggﬂnrﬁnﬁ.ﬁuﬂ:ﬁ.mﬁ!ﬂn,ﬁi.l
Protecting Privacy Againgt Survelllance by Digital Works", paper
presented (o the 215t International Conference on Privacy and Personal
Data Protection in conjunction with the International Data Protection

Commissioners' meeting, 13-15 September 1999, EEEE in
Office of the Privacy Commissioner for Personal Data Privacy of Pessoml

Diata, Information Technology & Global Business in the Next Mitlennium
36

Conference Proceedings, Hong Kong, 1999, 285,
26

6. Convergence and Harmonization
The directive of the Fusopean Parllament and of the Council of 22
Eguﬁiig_ﬁﬁiﬂgiﬂﬁéﬁ

E%Hi!iﬂﬁm&.%uuuﬁniﬂ# nm.E

Copyright Directive (EUCD) or the Information Society Directive

(Infosoc), is an European Union directive in the ficld of copyright law,
=

i*ia?!ﬁi_%%nnnﬂﬂgu_ﬁu!! is
ivnded to implement the WIPO Copyright Treaty, o which the

Eusopean Union is o party.™
EEQ%EEEEE?E%
EQE&EEE?%%FEEE
qﬂﬂ.#rx-ﬁln:a.i.q%imaﬂﬂurng%
Et&ﬁ&iﬁ%}.azﬁrwwaﬁngin
victory for copyright-owning interests (publishing, film, music and
major software companies) over copyright users’ interests. Many
Eﬁiﬂl%ﬂ.rﬁﬁ-ia&inﬁuwﬁiuﬁﬂug
Member States have significant freedom in certain aspects of
%iﬂ!ﬂ%?!.ﬁ%nﬁ&g&
copyright legislation, the process of implementation has not been
entirely predictable. The European Commission has taken proceedings in
the European Court of Justice agninst six Mcmber States for failure to

termational Working Group on Data Protection in Telecommunications,

35 In
' 'Cominon Position on Privecy and Copyright Management, sdopted ut the
27th meeting of the Working Groop on 4-5 Muay 2000 in Rethymnon,

Crete,
iR e wikip




e T Iuirl../..:;
" KJLS Vel

I-ﬁilili_!n. < e which Member ?&mu&ﬁzﬂiﬂiugnﬂﬂmuﬂi.irﬂ.ﬁnaﬁ
. Emmiiigi“?-ﬂa&ﬁmﬂﬂeg authorized by the right holder. Member States must provide
E%ii e oF the ligg ‘adequate legal protection’, which may be eivil, criminal or a
was oo soarce of controversy over the directive: in pringy,, mix of the two,
Emiaéiqusﬂnr#nﬂ? *  Technological measures are only protected it they are
agreed list, although other exceptions !n__.,.a_ﬁ_a_. whicl effective’, which means not when they actually work but when
i!i%_wnﬁwaig they have been successtully implemented. A simple password is
+  Oue limitation s obligatory: transient or incidental copying thus “effective irrespective of the ease with which it may be
.liuiili&_tﬁﬂ_nﬁ_nﬂ. Hence, intemg, ‘eracked,
seivice providers are not liable for the data they transmit, oven * Right holders who use such anti<circumvention measures must

allow reproduction, which is permitted under the Fimitation to

it infringes copyTight. :
The other linmitations are optional, with Member Stites copyright protection (A6 (4), Digital restrictions management
information is similarly protected (ArLT).

choosing which they apply. All limitations must be applicd iy
®*  Unlike Section 120 of the Digital Millennium C - vy

accordance with the Beme three- step test; that is in cerin el
special cases which do not conflict with a normal exploitation of ﬂnﬂrﬂqsﬁaﬁniiﬁaﬁuﬂngﬂi measures,
the wark and which don't unreasonably prejudice the legitimate nfosoc Dircctive also prohibits circumvention of copy

i " Enggﬂﬁﬂﬁ-%gg&a

interests of the right holder. - S e—— ; ; i
* Art 6 of the Directive provides protection for ‘technolagical . . .Um.ﬂ__ui. production, distribution
mieasures” technology deviee or co t, which | ni.&ﬂsgiﬁsngeﬂn.rﬂraﬁﬂn!auﬂw
+ any mponent, which s tection, is prokibited. Usder 1o i

37 Anicles 24 contain a bief definition of the property rights associated with protection is illegal *°

convright and related rights. They distinguish the: “reproduction right™
(Art. 2) from the right of “communication to the public™ or “making Some leading content companies see digital technology, with its
vallble to the poblic™ (At 3). The latter is specifically intonded to cover  S3Pability for making 100 percent accurate, high-quality copies of digital

nﬁﬂﬁigﬁriﬂﬁﬁ.&aﬂnﬁsn&w Enpﬁﬂas.wﬁ%:m_&.ai.ﬁi_aatiﬁwi

E;;;. ,.._M.___.._ > wandile WIPO Performanceiand  combined with the capabilities of the brosdband Intemes. Their fear is
B T (Arts 8 & 10 respectively), ni..wﬁﬂ:n.ﬂz_ngr&#nnﬁiriﬁﬂiﬂn_

: " O communication to the pablic ar sking available 1o the public . g ntgrnet-

= ; based swapping of music files, TV files and other multimedia content

possibility would not be available since circumvention of copy
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%%iiﬁigérﬁ._; KJLS Vol. I
content companies is that there needs

pe EJE%E%E?EEEE __npas__w circumvention measures cnubling the copyright holders to protect their

b, used 1o facilitste infringement. | PrEven diging digital works through the use of technalogy.* The proposed amendment

techrology from being . " 1he emery, i the copyright Act while introducing anti-circumvention measures has

iﬂlﬂ&lgn&in&nm.sﬂﬁ_ﬂq?n!ﬂuﬂ not dealt with the ‘preparatory act’ as contemplated under Intarmet
interoperability, As a matter of fact Europe’s content sector g Wifferiy, treaties. Unlike Digita! Miltennivm Copyright Act (USA) and European
Union Copyright Dircctive, there 8 nn accesy proviion snd

under its regulstory fragmentation, under s lack of clear, conyp,,
friendly E?%%nlggﬂ
scrious disagreements between stakcholders about fundamenta) g,

technological measures are protected apainst circumvention only if their
function is limited to the protection of copyright works."' This provision
may nol prevent competition concerning other electronic deviees.

such as levies and private copying.” The way forward, she said, iy cleq,
“Do we want o have 8 strong music, film, und games industry?" Besides, the term ‘intention” puts the ones on the right holder or
claimant to prove the act of infringement It may be noted that
7. DRM In India: Proposals And Prospects fmportation of infiinging goods within the tceritdry of India is probitiited
The Indian Copyright Act 1957 was amended in 1994 and 1999 4, under section 53 of the copyright act, but does it envisage importation of
incorporate the changes mandated under Trade Related Intellectu ant-circumventing goods as @ preparatory measures, is not made clear in
the proposed definition. It seems that a broad-based definition as

Property Rights (TRIPS) Agreement to, which India is & signaory,

However, India is not party to the WIPO Internet Treatics and has o provided under Digital Millennium Copyright Act and European Union

international obligation to ratify or adopt any of their provisions Copyright Dircetive has not been included, with the result that a lot
However, there is a proposal to amend the Copyright Act so as lo needs to be done to achiove compatibility with the international
provide for anti-circamvention and digital rights management provisions ~ SWadards.”

1o keep puce with WIPO Internet treaty and the matters incidental The proposed amendment, howover, provides for cermin
thereto"’. The proposed section 65A envisages the provision of ant- exceptions and limitations on the right holders, which shall not be

(Amendment) Bill 2010 but has not rstified the WCT o WPPT
agreements.

41 Duncen Riley, Eurape Wanis weg DRA Interoperability , retrieved 44 The proposed section 65A provides: any person who circumvents an
" on lanuary 4, 2008, %Iéi_gggﬁgiaﬁiu!w
According 1o arc technical DRM would also be required to remain of the rights conferred by this Act, with the intention of infringing such

- rights, shall be punishable with impeisonment, which may extend 1o two

fransparent 10 consumers with an aim of providing interoperability
piarcieclinica cominews aro/post/20080 | (73— w-ane=licenc e=dom years =nd shall aise be lisble to fine, Scc supm note 2 ab

Eeme-to-rule-them—-allhami . .

4 uﬂ??girﬁigﬂrnﬁq_ﬁ_rﬁr
Indis ot :
Rokod. 0] ALEN LI g™ o

45 ﬁgrégsgnééngg
; hlogesr.com Amendment Aet, 2000; see WIPO-SCCR, P55,
46 Copyright Amendment Dill, 2010, An Analysis, by Dhruv on September 4,
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eated as infringement of digital copyright by a Esl-ﬂn/./

other acts allowed under section 52 include fuir dealing iy, e,
Worky

advance of

E%%iﬂ%ﬂgﬁgiﬂg?r
foe fin

Jegislative, edocational, and instructional purposes, for pp
&

Ei%ﬁik%ﬂoﬂ.&:ﬁu?ﬁ:ﬂﬂg

warks) &
fawfial importations.
HEEEE-EEE of the concems thy ...
&Ei&%&g.aﬁsﬁsﬂgaﬁ&sﬁnﬂ
Egnﬁw&w_:ﬂaﬁwﬂ-ﬂﬂ%_iﬁuﬁﬂ.iﬁ&
Eamﬂ!uaﬁﬁanﬁﬂ__ﬁ%nﬁﬁ&u!n. Similarly, an;
%E%iﬁ&iﬁﬁﬁn&ﬁf!ﬁ&uﬂ#ﬁ
Eﬁnﬂﬁbﬁmﬁﬁ&#&?iggig
%E&EQEFE%E%F:
ﬂ.qﬂi%ﬁiﬂuaﬁcmriﬁiﬂerﬁﬁﬁ_

%ﬂ&.&ibﬂggmﬂn_nﬁrﬁﬂu
L

interpretation provided the lawmakers clarify the objective undedlying
E%i%gﬂng?gﬂ_ﬁ._.ﬂﬁﬂ_il
%Ei&-iﬁiﬂqﬂﬂ.ﬂ.ﬁfgﬁﬂiﬁ.qﬂaﬁm

47 Sub-section (2) of section 65A provides:
E!%EEE&EEH
hﬂiﬂggu%ii“ﬂsi&
by this Act;
EEIHEEEE%%%EE. lawfufly
obtained encrypled copy, or
Conducting lawful investigation; o
a) Doing anything necessary for the purpose of testing the security of
a compider system or & computer network with the authorizatio

b
Intended for identification or surveillance of o user; oF
& ._.__”h. Taking meastres necessary in the interest of national security.
concems raised in USA V. Elcom Lid. et al, 203 F.Supp2d 1111.62

USPQ 24 1736.

the DMCA and which was
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DIGITALFIRACYUNDEE

l...l.l.ll.l.'ll.lllll ||..l..|-.rr|-....

H“E ghts management, stamIory licensing, piracy through COMpute

‘Eiﬁ%%-?ﬂ%g._négzbﬂﬁ
Euwnlqrn%?!%w!__ua_aéﬁgr_ga
B.-.ﬂ_ﬂ._.r S %%Hﬁuiﬁrn?ﬂ_ﬂqnguﬂ_
provide exclusive rights compatible wig,

S_EE-H!EE
g%%l&%ﬂiﬁiﬁniﬂﬁfa
%ﬂgwigaigigff
%Eun.n.ﬂi?uﬂ%ﬁ:cﬁ;nrﬁnﬁsﬂ.g_
iﬂ;iﬁﬁmmﬁnw.ﬂﬁa—: . The right of integrity goes toward
%EE%&EE:E&EnﬂE&EE%E
Eﬁiﬂiggmumﬂ-ﬂﬂﬁ?ms his work that
EEE%!&%EEE:E;EE
matilaion of work. * Though the Copyright Amendment Bill is yet w0
aln::m___ﬂﬁn.ﬂ_.,:n_?&ﬁqt&%ﬁuiﬂ: concerns in
EE%‘E.REE-F&.#&EE:E:&
to emsure that the Indian law is at par with the other international laws
%%EEEE%E&.&EE@L
EE_EEEEE_E:“&.%E: material
through computer networks etc. still needs to be addressed. Prevention
of undue advantage by broadcasters and prior acknowledgment of the

S5 Soo the remarks of the minister of Human Rosource Devclopment Kapll
Sibal.

56 Supra note 2 Copyright Bill 2010.
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nuthor wilh proper advance royalty would ensure that the interest of the
author (s protecied and due acknowledgment is given 1o his work before
it is published or hromfcasted.

It is proposed 1o amend existing provisions 1o provide compulsary
licerse through Copyright Board to publish or communicate to the
public such work or translation where the suthor is dead or unknown or
cannot be traced or the owner of the copyright work in such work cannot
be found.”

8. Conclusion and suggestions

The debate between the need for stronger [P rights, innovation and
javestment and the danger that DRM makes information costiier and
adversely affects progress is of special relevance for India, particularfy
as its cconomy becomes more knowledge-based. Digiml piracy is the
produst of technology and can be safely controlled by technology with 2
pinch of values and ethics. Technological management of copyTight
iiiii protect copyright owner against violation but it may creats
unprecedented technological barriers for the fair use dealings and may
impinge upoa the right to privacy, No doubt, USA and Europe has taken
steps to augment the technological control of digital content but seem to
have given way to a sustninable campaign, to do away, with these
barriers, evinced by the EU's Digital Libraries Initistive (2010) sets out
to make all Europe’s cultural resources and scientific records — books,

57  Amendments are being made for incidental changes, which are required in

the context of digital technology to cover “storing of copyrights material
by electronic means’. Amendments in relation 1o operational facilities,
such ay registration of Copyright Societies by providing that only suthors
cun reglster and procedure for tarill schemes of copyright societies and
commerclal distinction between ussigimment and licence: and Enforcement
of rights such as border measures, disposal of Infringing coples and
pressption of authorship wnder civil remedies.
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aﬂi?iﬁ!p . Enﬂnr_us.___.....
. iw?i““ .'.aﬁ!llﬁ bring the Act in sg_.a..:_:a_.
Amundments property Organization (WIPO) Inteene 45“..
Wrld _ ,
BT oy

grotection in the digital environment. The need for Such & provisice ig,
carb sny mal practice that right holders may try 10 exert in fg,
Provisions may olso be made for pecuniary penaltics againg
olders who aticmpt to breach privacy by developing DRM technojogi,,
s in the Sony Root Kit incident.

Meore impartant is an analysis of the effect of DRMs in Ingip
soclety, which requires understanding the stakeholders and fhes
whended impact on the values present in Indian socicty visiyi
copyright jurisprudence.”

S8 2010: Digltal Libraries Initiative,
" FE:EE?!E«.

A commentes has

o Saadiaaie ﬁqignﬁnfﬂﬁgaﬁii

Ewope’s Cultural And Scientific

:lﬂ?nih“i«tlﬂnfrf face of any economic logic
60 years In 1954 !fmwﬂiai_n.ﬂr:cﬂ!nﬂsnﬂﬂ&_s

and

?...a.ﬂ.fli_....”msﬂ!:rcx! US laws ned i
Eiﬂrhgrsiagqisiui
g the conformity with WCT and WPPT B

3§

Vol 1
KJ14

Keaping in view the findings of the UK Commission on _E.nfnﬂn_
%_.g.ugﬁ_ﬂngﬁiq%mﬁ%ﬁg
:ﬁ_miﬂhcrgi.ﬂa?rﬁgnw.i?!d? We strongly believe
Eiﬁsvinnﬂﬁfiz%ﬁeﬁﬁiiﬁnﬁ!ﬂ:ﬂ
ﬁan%iﬂ.ﬂiuiggnﬁiiﬂiﬁuﬂmﬂnuaﬂ
_%SEE%_E%-EHHﬂEnIF%EﬂE
of safeguarding access to knowledge and information, for broad socio-
economic development. However, in the event that Government still
decides to introduce DRM into the Act, them we strongly recommend
that it introdiuces safepuands which will protect users from an abuse of
the anti-circumvention provision; that is, safeguards that allow users to
exercise all the fair dealing clavses ensured and enumerated in the
crent Act. This is particularly important given the manner in which
DRM can affect legitimate research.”

There needs ta be a check on piracy cspecially digital pitscy in
Eﬁggﬁuiﬂﬂiﬂwgﬂﬁuggﬂg-mnaﬁ
E_fﬁgfsg.ngﬁwigﬂwé&n
rﬂﬁgg-nﬁﬂlgﬂcui?.ﬁﬁﬂm-ﬂnmﬁavgcag
Fﬁluuﬂn.:ﬂnsgﬂu&.gﬁaFﬁﬂﬂn ahants
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W have embarked ¥pon 3&.!_. Eﬂrioiﬁnﬂﬁwmn_._ Taw 1, oy, Taking Environmental Obligations Seriously
%%Eqﬁ# QEHON is: iy, M. Ayub Dar®
ﬁ&liiﬂﬂﬂﬂigaﬁgg_afﬂsq.“!

Social obligations may exist with or without legal obligations at
thelr back. Protection of the environment falls within the sphere of both
social s well as legal obligations. Today the fundamental n_m”:ml.ta.mﬁ
Eﬁiﬂﬂ-inﬂg_rﬂ%ﬁfﬂﬁ_éng.ﬂﬁ
obligation has wide variety of unending and unexplored dimensions. In
the modern state of competing interests the bulk of the social obligations
refating 1o environment have received legal recognition through
%E.ﬂﬂﬁs_giﬁﬂig.iﬂ_?ﬂn%i
Jaw, regulated by a system of command and control and backed at
times by sanctions. Although the Constitution of India has gone ahcad in
placing the entire domain of social obligations relating to environment
within the domsin of legal obligations by imposing & fundamental duty
._._3.. citizens to protect the environment’, the placement of the
obligations in such general torms within the sphere of legal obligations
has' neither any penal sanctions nor any command and control regime
behind their back to obtain a direct compliance of individual citizens,
The fegal effect of Fundamental Duty is not spelled out and there is no
explicit provision mandating its enforcement by writs or other legal
proceedings. There are no instunces where private individuals have been
EEHF#E!F:&EEEEEn%HE&E&EﬂE

® LLM Ph .0, Associste Professor, Depanment of Law, University of
Kashunir, 190006,

I See Stockholm Declaration of the United Nations Conference on the
Hueman Ernvironment, 1972, Principle 1.

2 Antbcle 51 A () of the Cosstiution of Indis provides, “It shall be the duty

of every cltizen 10 protect and improve the natural environment Including

forests, lakes, rivers and wildlife, und to have compassion for Hving

creatures”,

See Michael R. Anderson , ‘Individeal Rights 1o Environmenital Protection

in India® in Alan Boyle and Michael Anderson edition, ‘Human Rights to

1




hands. .
The unique aspect of the environmental social ansaﬂ!n._._f

:lruﬁﬁnnisﬁﬁﬁnnuunznﬁ?&e_&.n?#ﬁg

FEE%QE&EH?EE&E&??#X
waditional doctsine of rule of law to evolve & new jurisprg “
E%Eir&nngmﬁinﬁﬁnﬁumrnsznsiﬁh
and the environmental victims..In this process the Supreme Couny,
been, in an un-codified way judicially, legislating social obliggy,
a_-m._-m_n.ﬂianaﬂ_!n_ filling the gaps in the legal domu:
%%EE%?EEE:?.H&::
Emﬁigipﬁi_nﬁ&nﬂo&-ﬂa.grﬁmﬂ_cii
mind the worship of traditional westem doctrines. These judicial kuw
Emuﬂﬂii&_%cwﬁn_ﬂ:gw.wﬁﬁ?%r
%«EEE%&%E%EE_&?
injected doses of interational environmental principles holding thes
i;&....u&ﬂﬂ..nuﬁ__.ﬂn!ﬂ. law. Equally unique is the filingd
‘E?E:E%Fhuﬁu_u—ﬂuﬂﬁnﬂﬂﬂiﬂ_._g
Eﬁiﬁnﬂfﬁﬁ%rﬁaﬂﬁﬂngﬁ_ﬁnsﬂl

EE_EEEFEEEEEEEEFE.:&EE 4 OW.

%?-EEEEEEFEEF?%-&

the argument of jurists who in a changing society unﬂuﬁ!__ﬂl.__..
for a constant interplay between %u&#ﬂ%inﬂarz
||ll|-l|.

Environmental Protection® ,1996 Oxford University press pp 199727
p214,
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Advanced Study,Shimla (31 Augyst-S Seplember, 1992).
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TAKING ENVIRONMINTAL OWLIGATIONS SERIOUSLY

pehaviour
HHEREE&E&&:.EEE 0.8 wide ypeg,,
I&nﬂﬂﬁnﬁﬁniqugﬁn ™ oy
ang oy The typology of the environmental movement, based on natural
resource-based siruggles, leaves out a number of activity-groups of the
number af

stice issues OF puman fights. In B the natyp,
Jju %EE;#.!nuggunﬁ.E o : ;
analyy, the envirenimental movement in India. There are, for examnple 2
™ individunl campaigns and advocacy groups engaged in lobbying for

%s.ﬁﬁ.lun!_ material, political and ideological contexis” A
i i mnﬂcdrw policy change, conducting rescarch and training on environmental issues
L

in
to this appf natural resources. The hﬁ_mﬁmﬂ'- conlext o |
e Bhopal and after: the judicial Jessons and their impact

er
n%ﬂﬂ_aﬂuﬂﬁnwﬁ_%nuﬁn&gnﬁﬁaﬁnzr&
vilization of people offected by environmental degradation :.; upon the Legislature
%-i:gﬁn?%ﬁn%%uﬁ bilic
Pu
i muﬁdﬂﬂuigﬁiglgu«ﬂni&u larger struggle

of the movement are analyzed by ﬂr.saj
s involving campaigning, lobbying and prassroots welfars work. The

different | of the environmental
envi movement '
pature and type has hee, activist groups were clearly influenced by legal understandings af
Eﬂgigngnﬂgmuﬁ thoze

amempt the
%Bﬁi.nqﬁnufam%%ﬁﬁeﬁ_ﬂaizsf ER
resources, The environmental mavement here j understandings and were able to provide 3 sophisticated and compelling
e of many logal concepts’’. The work of the activists and public

and control of natural
Eqigﬁﬂiﬁéﬂncﬂiﬁ-_ resources. The firg “ritiu
aﬂ&ﬁﬂrﬁi&ﬁﬁn&iﬂnﬁ&g social groups iy intorest lawyers has not only helped to protect the interesis of Bhopal
¢_E§=E§EE§E§E&¢E$¢%
environmental law in India™.

savironmental resources. Second, environmental action directug
icy related to the pattern of _
Eiﬂ!ﬁ%ng&i&&cﬂ!ﬁ&ﬂinﬂuﬁw

m__..oﬂﬁu became evident in M.C.Mehta v.Union of India“where the
Supreme Court openly choose to discard the age-old principle of strict
linbility following Rylands v.Fletcher, and pronounced a standard of

sature relationship and presents a critique f the dominant developmes!
: ! rora
paradigm. Al these  stroggles are revolving around variois £ b eolute liability, not subjeot 1o any of the exceptions which operste vis-
4-vis the tortuous principle of strict linkility. This judicial lesson was
E_%q_nuiﬁﬂsgiﬁiung__ﬁznf?

-FEE:&EE&F&E.EEE :
%EEEE.I.:H_E?EE: . :
Soclal Wark,Vol.59, lssue |, January 1998pp. 422449 at p426 11 See Anderson Michael w.,_.nw_w:_aiﬂ! _.Eﬂ&.ﬂ E!E_if“rﬂ-“
¢  CadgilM and GuhaR (1994);Ecological Conflicts and Environment® Case; Tort,Crime or .m.grman of Hisgman Rights,in David
Movement in India, Development and Change,25(1),101-136 john Bankley eds."Public Infercst Perspeetives
10 SethiH({1993 4 ; . Law"Wiley Chancery(1995),PP.154-171at P.ITL.
ySarvival and Democracy:Ecological Struggles in Indit: *
P.Wingnuraja (E4) New ! 12 idatpd7L,
Social movements in the South:Empowering
People,New Delhi-Vistar Publicati 13 1987 (1)SCC395.
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Act, 1991 and the Envi

of the impoverished since the 1980"s-through social actioy _w.““‘._q_x

its corpus of activist jurisprudence, has enunciaiey 55”_
which through I ..n..aante_:__;,_:ﬂm_. E&n&l&s&i
Oﬁ-—; .—-EE from the E—Wv‘ and -_-l-.Rnﬁ ____-
?aﬂi&!ﬂ% jtself as a form of state powe, the

jtself an extension of human righs 5,
movements i srmative practices. The initiators of
social action i!ﬁo“”h a variety of activists, individuals ang
Ei&?ﬂmﬁﬂnﬁrﬂ ?.E.w&ﬂn.vﬂ_.r
partic .inggi{giiiguniﬂ;
E!%%%a&oﬂ%jgg Count
of India into a permanent Constituent Assembly of :EF-H:_E.?T_:
asture and futwe of rights movement, steadily converting Directive
principles of state policy into judicially enforceable rights™™.

In numerous environmental cases after Bhopal the Supreme court as
well as some High Courts have pointed out legislative in-activism,

I4 See“Taking Suffering Seriously:Social Action Litigation in the Supreme
Cowt of Inda Jo UBaxi (ed)Law and Poverty
Essays Bombay,N.M Tripathi, 1988,sce also Baxi,U., The Indian Su
Caurt and Politics,Lucknow,Eastern Book Co., 1980,

I35 I

16 1d. Sece for example Ashok v.Unlon of India,A.LR.1997 5,C.2298 where
the Supreme Court pointed out & laeuna in the Insecticides Act, 1968 <€
#lso Srirm Saha v.State of W.B.,ALR. 1990 Cal.90;

TAKING ENVIRONMENTAL OBLIGATIONS SERIOUSLY

highlighting unoccupied fields of legislation or lscana in the existing
law'"It has boen stressed that with the changing times the provisicas of
law must also change othorwise legisiative in activism will frustrate the
very parpose for which n legislation is passed.

in Dljayanandrs Patra v.D.M.Cuttack™ it was stressed thar In
order to save the noise pollution regulation Naw from the purview of
article 19(i) (a), public health may be given & place in article 19(2). The
court also pointcd out the insufficient remedies available under the
exiiting law 1o control the increasing menace of noise pollution

The Supreme Court has likewise infused blood in the nerves of
environmental movement by making some of the internatiorally
recognized principles as part of the domestic law which shows research
capability of the judiciary, bringing out certain reforms to the existing
outdated law and administration of justice™.

These emerging principles have aided to make the legal
technicalitics casier for the victims and allowed more room for the
government to operale, bringing more accountability on the polluters and
also caring for the future generation. The impact of the repeated judicial
support fo these principles has been that a settled judicial legislation has
been independently taking roots in the Iadian legal system™

17
18 Jariwalla,C.M. Environment and Justice, APH Pub.Corp.New Delhi

(2004),pp.72-3
19 AJR20000ri.7.;50¢ also Nayan Behari Dasv. State of Ori, ALR.1995

Ori.39 nnd Bayer (Indin) Ltd. v.Stute, A.LR. 1995 Bom.290.
20 See Vellore Cillzens Welfire Forum v.Union of India A LR 1996
§.C2715:M.C.Mehta v.Union of India, A.LR.19975.C.734;M.C. Mehin v.

Union of IndinALR,19878.C1086 MCMehta V. Union of

Indla, AL RZ0008.C. 1997,
21 upm notel8 ot p217,
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Euiﬂﬂu&ﬂ W&niﬂ.—nﬂ wﬂ___% of the decisions in such Casey
ﬂ‘w-%i&%%& 0 enVironmeny

fevel which will serve the pumpose o

H_.nﬂnm eiterating that in enviroumental mafters the primary duty is to t,

- tsgwiﬂﬁﬁanvmhﬁngﬁﬁnﬁnrq
EE?E%EEEE&:} In Bombay
Eiigt.igai?nﬂnug
the rightto information snd the rights of recognized social action groups
to cbeafn such information, declaring that the disclosure of information
i regard to the functioning of the Government and the right to know
flows from the right of free speech and expression guaranfeed unde
Anticle 19(1)(2) of the Constitution. The court further stated that the
{.%Iﬁﬂiﬂnqﬂ?%uwi
enviromment cannot be over-emphasized and that it is wrong to think thal

2 Cf Remarksby Lois JSchiffer & Timethy J.Dowling, Reflections on i
Role of the Courts in Environmental Law in Environmental Law Vol2!
1997 pp327-42 at g2,

B Ambics Quarry Works v.State of Gujarat and others,A.L.R, 1987 SC 1073

48

by trying to protect the environment they are opposting the various
developments’'™ In M CAMehta v.Uilon of Indin the count held that
when it is “called wpon 1o give effect to the Directive principles and the
fundarmental duty, the court iy not to shrug its shoulders and sy that
-.__.m_a.#ru_E_u-E:ﬁnﬁuﬁﬂaﬁwgnsﬁmunﬂnzﬂ?ﬂnﬂuﬂ_ﬂwl
making atithority, The least that the court may do i1 to examine whether
approprinte  considerations are borpe in mind and irrelevancies
excloded™
In Dehradun Quarrying case the apex court , considering pollution
violations as a violation of Article2!, went a step further by holding that
in such cases cven letiers could be treated a3 writ petitions™.Later in
1991 the court added that & petition under Asticle 32 for the prevention
of pollution is maintainable at the instance of affected perions or even
by # group of social workers or journalists™ In M.C.Mebta v.Union of
Indin ** while holding that damages under the absolute liability skould be
commensunate with the tort fearer’s Hability, Delhi Legal Aid Board was
required to take up matters for persons claiming compensation for refief
because of oleum gas leak. The court at other juncture held the right to
life in Article 21to inclode right to livelihcod and directed that the
effected pavement dwellers be given alternative sites for residence™.In
Tanneries case the court said that it was conscious to the fact that closure

of tannérics would result in loss of employment and revenue but life,

24  Wril Petition No.2733 of 1986 originally filed in the High Court of
Bombay;sec also Sachidanand Pandey v.State of West Bengal 1957

(2)SCC295,
25 1987 (4) S.C.CA63,467 382 also R.L. LEKendm v.Union of India, 1988

(1)S.C.C 787,801, For follow-up of this guideline by High Courls see
Kinkeri Devl v. State of Himachal Pradesh A.LR.1988 HL.PAS
26 Ruml Litigation & E.Kandr, v. Staté of Utter Pradesh, A.LRI19858C652.
27  Subhash Kumar v.Sinie of Bihar ALR.1991 SC420.
28 (1986 )2 SCCI76,177 (Shriram case)
29 Olga Tellls v.Bombay Municipal Corporation A.LR.1986 SCI180-

49




s Y,
far more fmportant™. However o
in the closed industries and aws_e___-ai__e

well™,
Environmental r!.rgnnurranqﬁnmﬁ-ﬂinnﬁﬂr:
E-%ﬁti!ﬁ%&&%gtﬁngnmca

Rio in which India also participated, the states had been called upan 1o
develop national laws regarding liability and compensation for the
victims of pollution and other eavironmental damages. The court
remarked that enaciment of a law but tolerating its breach was worse
than not enacting the law at all. The court therefore gave direction to
various High Courts regarding enforcement, implementation and

checking of infringement of CRZ Notification™.

30 M.CMelta v.Union of India (1987) 4 SCC463.
31 M.CMehta v.Union of India A.LR.1996 SCC 2231,
32 M.CMelsta v. Union of India,A.LR 1988 SC1115.

33 MCMeksta v. Union of India,(1992) 3 SCC 256,
M EEEEEEEE-E&E:&EE

33 Indin Cowncil for Enviro-Legal Action v.Union of India (1996) 3
SCC212,(1996) 380281,
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Thie Supwemme Couirt has Jabove all oxpisined the role of the state 2

sovercign and guardian of persons -!_IEEln.unﬁnﬂﬂlE.ulnE
patriae can be invoked by the state for affording fullest protoction to the
people™ and the environmental resources. In Vellore Citizens Welfare
case it was lnid down that the environmental measures by the st
ng.ﬁigiﬂgaﬁrﬂrfﬁﬁii
attick the causes of environmental degradation .where there are threats

of sertous and ireversible damage, lack of scientific certainty should
pot be used as m rason for postponing measures 10 prevent
eivironmental degradation, The onus of proof in such cases is on the
ﬂiiiiﬁ.ﬁingisinﬁguﬂﬂ is
environmentally benign'’.In Taj Trapezium case the coust hotding

%Eﬁ?ﬁ{nﬂiﬁﬁiﬁigs}ﬂﬁnﬂg&.%g
of the land stated that the concept of absolute liability extended not only

to compensate the vietims of pollution but also the cost of restoring the
environmental degradation™. .
There is an oft-cited objection thut judicial activism undermines the

principlc of majority rule imposing “the will of ninc old men on the
prime representstives of the people™ It has been argued that judges are

well versed in the law  but they are “manifestly not the best equipped”
to wanslate “community values into constitutional policies"™ Me
Whinney quoting Justice Frankfurter who once observed
“A court is confined within the bounds of a particular record and it
cannot even shape the record. Only fragments of a social problem are
seen through the narrow windows of litigation. Had we innate or

36 Charan Lal Sahu v.Union of India A.LR 1990 SC 1480,

37  Veliore Citizens Welfare Forum v.Union of India (1996) § SCC647.

38  M.C.Mchta v. Union of India & Ors.(1997) 2 SCC3S3.

39 Edward Mc Whinney,The Supreme Court and the Diemma of Judicial
Policy-Making,39 Minn, L. Rev.837 at843 (1955),

40 Id at p.846,
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acquired understanding social problem in its entiret |J.......,__,..p.”,_/

of a soci ¥ We Wiy

have at our disposal adequate means for constructive solution*', . Py
s has been argued that & meaningful formulation of rule of |y, for ,

gﬂinﬂﬂﬂnﬂﬂai&-ﬂnﬂ% T

FEEW!E&HEEEE%:_EE
Eiﬂiauﬂuﬁ_:lsﬂn&uiﬁﬂzﬂxg
docades. The Supreme Court of India in some cases” has expressed the
agilwniﬂifiﬂsil%uﬂﬂnmmn expertise 1o
E!ﬁuﬂﬁf!ﬂigiﬂiguis.ﬂnvavra
EEE%%E%E&EBE
courts with technicaliscientific experts in addition to legal experts. The
Law Commission of India too has recommended setting up of multi-
faceted environmentsl court in cach state of India with technical
fscientific expertisc similar to courts as they exist in Australia ,New
Zeeland and other countries!. Accordingly the Ministry of Environment
and Forests, Government of India, has taken the judicial observations in

4] 14 21 B4S,
42 Supranote 4 at 524,

43 Ses M.CMehta v.Unioe of India 1986 (2) SCC176:Indian Council for
Enviro-Legal Action v. Union of lndia 1996 (3) SCC 212;A_P Pollution

-ontrol Board v.M.V Naydu 1999 (2)
SOC 718 and AP

a4 ﬂ’EﬂEﬂ-lﬁP—Efg
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(he maiter seriously and prepared the National Green Tribunal Bill, in
2009.The Bill, though termed as an Exccutive attempt to exclude the

.w.._mlr__.ﬁ: of all couns in the sphere of environment including public
interest litigation® has received fast legislative recogaition The draft of
{he Bill, nftcr some minor amendments has been eoacted by the
parfiament of India as the National Green Tribunal Act 2010%
conferring jurisdiction upon the Green Tribunal 1o hear all disputes of
civil nature involving substantial questions relating to the environment
including enforcement of any legal right relating to the environment and
{0 dispose of all applications relating to relief compensation and damags
to environment and accidenls arising out of handling of hazmrdous
; a1

substances

' The National Green Tribunal Act 2010 excludes the jurisdiction of
all civil courts in respect of the environmental matters and permils a
final appeal to the Supreme Court of India from the decisions of the
Tribunal*®. The Tribunal is to consist of a Chairpersen who must be a
umﬂr:mn_..%.__snmn of the Supreme Court of India or Chief Justice of
any high court in India. 1t is also to consist of Judicial Members whose
aumber must be not less than ten and not more than twenty . Likewise
the' Tribunal shall consist of Expert Members of cqual number.
Similarly, the environmental principles, taken scriously by the supreme
Court and held E#EgnwEnE%FEEEFEE received
.Eiggeﬁrﬁuﬁﬁﬂnﬁiﬂ as the Tribunal has been
pound to apply the principle of sustainable development, precautionary
'Principle and the polluter pays principle as well as principles
[t

A

| 45" Sce *Panel just for Green affairs’ Times of India,dated July 3,2009 p.3.
46 The Act received the assent of the President

2 Mo}

.-_....ﬂ._.#... A.ZPHM.F

Aﬂq The Natlena Green Tribunal Act, 2010, sections 14 pnd 15,

‘48 1d. sections 29 and 22.
49 1d section 4,

[
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l-m—m\\\l\\ E_i.
; !.ﬂih&uwnﬁaun&niiuqa
h%_-ﬁ.i%ﬂ. direct nppeal provisions ..T-”E__&_
India Authorities or from the decisiong ,,\ '™
suthorities under these laws"! Ti >M, _.__”

secisions of e e e
nan._oi....a& Eavironment Ewﬂq.._u .xa._ﬁa and the Natin,

eninotie fend of judicial and technical /scientific expertise, |,
Ega_lﬁu seriously wounds the concept .u-.nsuw
IEEE-.EHIHEE level in traditions

50 Id. Sections 20 2nd 19 (1)-
L] EEEEEEE&E%&EE Act, 2010,the

}Ei&luiig!aginniﬁ_ of Pollution JAc
1974, insertion of new section 33-B ,the Water (Prevention and Control of
Pollution ) Cess Act _md.;bﬁ!l&g 13-A ;the Forest
Eﬁi!ﬁ_ﬁ.gﬁiﬁ_fggg.ﬂgmi
and Control of Pollution )Act, 1981, insertion of new section 31 -B; the
Enviroament (Protection )JAct ,1986, , insertion of new scation 5-A and the
Biological Diversity Act,2002 , addition of a proviso to section 52 and
insertion of & new section $2-A.
2 I Section 38,
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mMaintenance of Muslim Divorcee fro
w.
Property:A Socio-Legal m-ﬂ_&w_ﬂ e

Beauty Banday®

Introduction:
Maintenance is payable to wife, children and parents under the

sharin. It is an obligatory act on the pant of parties to » marriage
agreement which creates a familiar relationship between the spouses.
The maintenance though legally permissible is often delayed or denied
with the result it creates & number of problems for the aggrieved parties.
i India the right to mainienance is guaranieed undes the general law of
criminal procedure code but due to procedural delays this provision
proved 10 be inadequate. In 1986 the Muslim Women (protestion of
rights on Divoree) Act-1986 was enacted in favour of the divorcees with
a view to augment their right to maintenance which included a provision
Eﬁmgﬁgiﬁﬂﬁrﬂgrﬁﬁnuﬁuﬁnﬁwﬂ
pravide the maintenance. The moot question is, have these provisions
meliorated the plight of Muslim divorcees. It is in the back drep that on
divorce) Act 1986 is made in this paper together with empirical evidence
to appraise the desire ability of this legislation for J&K State which is
still governed by the provision of unsmended criminal procedure code.
The Muslim Women (Protection of Rights on Divorce) Act -1986

(Muslim Women Act) is a declarstory lnw and codifies some pres

existing rules of Muslim Law.

The only special thing about the Act is that while under the general
Muslimn _.hizﬁu&:uﬂzq_.ﬂ:enﬂgﬁmcm-ﬁi_nnﬁﬂnﬁ
under this Act rests with the criminal courts; and this indeed

jurisdiction
decision of cascs." Under the Act, a divorced woman is

su
entitled to a reasonable and fair provision and Maintenance 10 be made
and paid 10 her within the Iddat period by her former husband.*

@  Sr. Assit, Professor, Departmient of Law, University of Kashmir, Srinagar.
1  Hyder Khan (1992)2 KLT 330; Anjum Hasan (1992) Al 332.

2 See section 3(a) of the Act.
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;ism sufficient means”, jy,

former Rily,
where the IO the 1ddat period 1o her divoreey witg, "

peglocted © Lol rovision and maintenance, the magisir, | i

fair P bl
reasonable and : pay her “such reasonablc and fajg
' 3&...;._% fit and proper having EE_H”;I.,
" LK
snd maintEnBNe o, the standard of ife cnjoyed by e, ...EH

End_ﬂh‘-!ﬁ %—%% that man's liability under
fbﬂ!%ﬂ&ﬂﬂlﬂﬂ.&&.ﬁu&iﬁ "is not confined to

3 Seesections 3(2), (3) and (4) of the Act.

4  See for instance Usman Bahmani v Fathimunnisa AIR 1990 A.P. 225;
Rashid v Sultana (1992) Cr L J 76; Marahim v Razia 1993 (1) DMC 60;
Abdal Haq v Talat 1998 Cr L J 3433.

5 See for instance: Arab Adulish v Maimuna AIR 1988 Cr L J 141; K K

Haji v Amina 1995 Cr L J 337; Jaitun v Mubarak
' 19 :
Marim v Shehnaz 2000 Cr L 3 99(3) Mah L J 694;
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Gupremae Court disminsed
during 198687, challenging the cnnstinstional validity of the Act of

JuRG o

ﬂﬁﬂwﬂ‘.ﬁﬂ—
the Act of {986 or making the CrPC law generally spplicable 1o 1

MAINT ENANSTLOF AMUILIM EAVURCER FROM WAKE PROTERIY ’

pericd " That perind i only the time limit for making the
« reruired by the lww *

_..3._;1:_: "
fin Shaniidl Latifi v lmion of indie’ the Congitution Bench of Hhe

all tha pefitinns, mnost of these weors filed

ndd has upheld the same, The Canstitution Bench more or less

the ratio of Shah Bano Caseswi thout of course sither rejecting
he

Apex COUrt ONce Again expressed an opinion that the 1936

Muslims, The
Acl, b8 interpreted by it now, “actually eodifies the very rationale”™ of
ghah Bano though ironically “it intended to reverse that decision’™, The

pench categorically said;

wwhen @ constitution Bench of this court analysed Suras 241+
242 of chapter 11 of the Holy Quran and other relevant textual
material, we do not think is is open for us to re-examine that
position and delve into a research to recch another conclusion.

We respectfidly abide by what has been stated thersin®.

Remarkably, the Bench did not even refer to the observation of the
Supreme Court itself in an earlier Division Bench Judgment which
interalia concluded:

ét&....rs:ﬁi&tih&ﬁn:&ntﬂ&oﬂ&wn

constitution Bench decision of this Court in Mohammaod

Ahmed Khan v. Shah Bano Begum (AIR 1935 SC 943) because

-Esﬁgﬁiﬁgqnngtu%ﬁﬁin

Muslim Community"™.9

The Act also provides that the divorcee can also obtain mainienance
from her relatives, first from her children, where the children are unable
to provide maintenance 1o her, the liability will pass on to the parents. In
case n divorced woman fails to secure maintenance from her parents

Danial Latifi v. Union of India (2001) 7 SCC 740.

Ibid

Tahir Mahmood: The Muslim Law of India p 123 ed N1
Tamil Nadu Wakf Board v, Syed Fatima AIR 1996 § C 2423.

oo = h
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ﬂ%.lﬁi:!lﬂ.ﬁgaﬁs_?ﬁﬁaﬂiwﬁf
o far as “making provisions® for divorcecs i3 concemed, the liabiiyy
E.E!.&EE.EEELE the implicit significance o
Enlaﬁr&-t-i!raa&:izr consciously omitting
wtﬁﬁ-#mﬁiﬂ-ﬁp?.gﬁi.gﬂf for any limited
&&E?i&i%i.%ﬁ&iﬁ.i Wiy
%E%%%ﬁ% and alw
Eimii!g%nmiﬁiﬂiu_ﬁs
EEEI&%E%F%EE«EF
food, clothing and Medicare, As such the formes husband is not absolved
from his statutory liability of "making the provision” for his divorced
wife for the above mentioned necessitics even after Iddat period.'*

The constitutional validity of section 4(2) was also mised by the
Kerala High Court in Syed Fazl Pookoya Thangal v. Union of India.” Tn

e Al vy o Rulkan Law (Vol 37) P20,
o e 0. T s v o Ons famens s oo
..I.-E..._H”ﬂ iﬂlimﬂﬁniiﬂl? 15400
realized by atachment Towards this amount only Rs. 6000/-could be
and sale of husband's property, and the husband

A

60

case, Jamecla glalmed malntonance from the Kerala Wakt
n.ﬁaanwu. 350 per month invoking section 4(2) of the quﬂ“
Jadicial Magistrate 18t class ordered the Wakl Board 1 pay her #u
2507+ _.n..._.._E.:__ towards her maiptenance. The Wakf Board challenged
ihe constitutianal validity of section 4(2) of the Act on the ground that
tho Wakf Board is o religious body created for the purpose of performing
1&!!;1#5_ Jike offering pruyers 10 God and functions beneficial w
e i.._ﬂl_inﬂw&unﬁﬁnt_i__i_ Dmice the property is dedicated 1
.-r:_l..-ﬁm.nﬁ.r it vests in God snd no ope i competent therealter 1o
::iﬁ:i%ﬂﬁ-iw&&iE-%:ﬂEﬂEEE
_i__-w._. deed. The casting of obligation on the Wakfs 1o pay malntensnce
EE:E&?._ Muslim women and the diversion of their funds for that
‘p was sacrilegious, violative of the guamanteed fresdoms under
ﬁ:&Eﬂ.s 25 and 26 of the Constitution.
=) ?Nﬂnrzﬁurniniﬁﬁlﬁnianu:ﬁﬁ.ﬁnﬂrﬁun‘
...Fuuﬂﬂﬂaqiwunﬁnﬁrﬁpa%?i-ﬁgﬁaﬂn
._h%n&_nﬁaﬁiprf:iiﬂﬁﬁﬁnﬂﬂ?#sﬁ-
- pumber of individuals join together to constitute it. It is a statutory bedy,
u_...,.___m_.ﬂl&-ruut. 1t is not 1 representative body of Muslim community. It
.;wl#nubiﬂisngﬁ.gﬁugqu?—quﬁqﬂgan
| functions and duties under the Act (ie. the Wakf Act of 1985). It s &
.?Eﬂ:rnmiﬂgﬁ&mnﬁnﬁnizﬂnmﬁnﬁa
" Act. It is nof a denomination and hence it has no rights under Arts 22
and 26."
o

Emerging Trend

The controversy that followed Shah Bano culminated in the
ment of the Act of 1986, The court upheld the constitutional
validi ' f the Act clsiming that its "provisions” do not offead Articles
14 T,_m.wn. of the Constitution of India. 1t was observed that a Mustim

& 5 -
bt

EEEEE%&EE%.&FEE
- gi%%sﬁisﬁirfﬁ:t%%p:aﬁ..

L relations (and legal heirs) were her parcits who were unable to maintain

" | her because of their impecuniority,
18" Syed Khalid Rashid: The Muslim law p-175-176 (4. 111
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lﬂ.—\h‘h\\\\\‘ ||..I-l.f...r.._.._ '
and fir provision f -
mako 333-..! or thy Pty

pusbond which
&33!.% self __:_._SE_"EEE.EEEE N
in terms of section 3((a) :_._:..

pat 10 K scope
sinrﬁ_‘__& _ﬂ-bn.wi!in__ﬁl!ﬁ!nﬂ&ﬁ-?. Iy

19 Annual Survey of Indian Law 200

i
20 1995 Crl LJ 3371 (ker). i
21 AIR 1995 Mad.S8.

(ALNTEDRD T DI A (1 CHRCEE PR EEHPI'

Fahero Khantoon” it was held that there ,.?E_:..ﬁfn:nuaam

_.nnn___n_.ﬂ_a by the Magistrate about the relatives of the claimant who wefe
_E_il_ Eﬂaﬂrﬂi_:g:ﬂgaﬂaﬂﬂqﬁiuua:f}nﬂ In the
absence of such a finding, the Wakl Beard would not be Hable under
gection 4: Theo court further clarified thal even where no such plea is
5 Wakf Board befors the Magistrate, a Suo Motu finding should

be qnﬁann_ by the Magistrate about the relatives of divorced womaen.
Further %iﬂﬂ%aﬁi?—-ﬂ_ﬂuﬂﬁﬂﬁﬂuﬁuwﬁmnﬂnﬁn
.._Eﬁqﬁngn::punaww.r_ir which is 1o be paid by the

Wakf Board® The National Commission for wemen

Azﬁi,u recently asked the Waki Bowds to pay mors anention to

glfare and gencrate funds to help women in disTress. it also

allowance be increased from Rs.200.00 w

27 AIR 2001 Gau 103.
23 Annual Survey of Indian Law 2001 P-521.
24 See The Hindw, dated: 26.11.2004. The Commission felt that the wakl



.- E n -. q.#ﬁ ._
the provision _".ﬂ_,____-!nu ﬂmn_._ n_..._._.__.n_ﬂnn. Emz_ﬁznf
cannot be jnvoked 1o ameliorate the b Section 488 of the okl Critniyy,
for divorcee in JEK WE__un.E_n__mz_ﬂ ligbility Tor maintenanee , |

Procedurc Code which tradilo0®" condition and makes the positioy .

husband irrespective of his _main_ E: 4 is unable 10 pay maintcnance,
sources of mpintenance, & SUEvey w,,

iauig.&-uﬁ%iﬂn face economic hardships?
1) Eaﬁ%i&ﬁ%uﬁqﬁ_&:ﬁ
St —-_EinqﬂiNii Respondents
i-_o-._-_ﬁ-r_-i B
122 40 o L

position of the givorcees is miserable and

Jt is only 20 % who nion.

2) Whether the Women Protection Act or any other Act with similar
%Fi!?mﬁnﬁﬁﬂ.q

Table IT
Showing Response of Two Hundred Respondents
(Male and Female included)
Yo No Can't say Total
102 Bl 16 200

A total of 51% respondents are in favour of passi jon i
passing legislation in
line with the central lcgisiation of Women’s Protection Act and 19%

have mo opimion, beli {
uﬁ._.._.i”. wom that the legislation will not help the cavse

Table 111
Showing Respane of Male Respondents

Yes ho Can't say Total

29 51 20 160
Tahle 1V
IEE:E of Female Respondents
No Can't say Total

£ 16 100

Yes
——
Table V
Showing Response of Male Educated Respondents
(Matric onwards, respondents 50 in number)
Y5 Mo
=
Table V1
Showing Response of Female Educated Respondents
ﬁyaﬁlnnniﬂlruﬂmqanuuﬂ !.F..Eu_lz
T 4& nuu._u&.
___u

Total
50

Can’t say
10

No
04

27
Total
03

50

5196 of male respondent are against the passing of legislation in J &
K which will guaraniee maintenance of divorcee and 20% have no
opinion. 29% are in favour of providing maintenance of divorcee on the
lines of Central Act. As against this, 73% of fcmale respondents are in
_E,.E..&._ﬁq_:m legislation on the lines of Women Protection Act in ] &
K, 11% are not in favour of extending Central legislation to J&K and
16% do not understand its implication. Male opposition can be attributed
to the fact that they consider payment of maintenance beyond iddat

- period as envisaged under the Women protection Act, either burdensome
'or un-Islamic.

g

&

gl A comparison of the male cducated

with the female educated

reveals that their prefercnces are on the same expected lines, An
overwhelming majority of 86% of female are in favour and 58% of male

educated are against the passing of Women's Protection Act.
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_._1
3%!&%9«?&5???
property in case her husband is unable to pay? the

Table VII .._a—t Hﬁ@ﬁp Education in the Eﬂﬁ.ﬂ:w Eta of
Showing Response of Two Hundred Respongq,, Globalization
(Male and Female included) " Rafia Hassan Khaki®
Yes No Can't say Tots ) Introduction
150 29 21 200 The vision of legal edwation & 1o provide justice: oriented
education essential to the realization of the values enshrined in the
Table VIII Constitution of Indic. In keeping with this vision, the lega! edusction
Showing Response of one bundred Male Respond, must aim ot preparing legal peofessionals who will play decistve
Yes No Can’'t say I#_ leadership roles, not only as advocates practicing in cowrss but also as
7% Nill 24 |m|_“..-E..|I|IJ aciudemics, legisiators, judges, policy makers, public officialy, civil
||_!..rL soclety activists as well o legal cowsel n the private sectors
maintaining the highest standards of prefessional ethics and spiris of
Table IX public service. Legal education should also prepare professionals
Showing Response of Male Educated Respondents equipped 1@ mest the nmew challenges ond  dimensions of
~ (Matric onwards, respondents 50 in number) internationalization where the nature ond orgamizorion of low amd legal
Yes No Can't say Total | practice are undergaing a paradigm shift!
41 Nill 09 50 As the world gets more and moro globalised, the gradual
Table X

internafionalization of legal services becomes inevitable. India also
Showing Response of Female Educated Respondents

EEEEE&%FEE&EEE

(Matric onwards, responden eaal service sector. However, before opening up its legal markel 1o
Yes No . n“.uﬂ-:._-unvﬂu | ”“mmu lawyers and law finns, India needs o bring about massive
Leay (.- - %%E?EEﬁug.aEmnﬁwg
% 2 .. 0| counterparts to survive the forcign compofition. Competition with
EEFEE%EEE?EE
r?si_.!.__ﬂ_q_ﬁrrﬂg_uﬁ&ﬁuﬂ__.waip ® Lectwrer, Kushmir Low College. guﬂﬂ«fﬁwﬁﬁh
ey s 826 of mals a5 aaint 603 of fomales who v Kk Disic A, K. T
FE?E!EER?EE&?EE.#WEW | Nationsl Eﬁigﬁwﬁp.ilﬁﬂﬂ_ﬂoﬁuﬂ,
dlschargod that males are happy if their responsibility i legdl  Bdbcation’, 2008, & pp A5 wvilble
dignity 10 et their dye consider it below

giiiﬂiﬂf?ﬁ:%n%i@
2 h_nW“HE Akinjide, *Globalisation of Legal Services - Fears of Affican
Countries’, available .



EE.E:&EEE%EE?.E;&
education within the country.

This paper gives the historical background of jep,
India and makes a critical evaluation of the prevailing EE;.
education in India. At the end, the iuanaﬁu:an....rar
reforms in the system of legal education in India to mae |
capable of meeting the challenges of globalization.

1)  Legal Education in India: A Historical Refy,

.Ewﬁhu&nﬁirﬁrigq.i
their rule in India. In 1852, the legal education
?En%_wn—h%:HE%g?f
College, Bombay. The college was converied _ﬂﬁnua.._ﬂg.lr
college in 1856, Thereafter, legal education was introduced 4 ,
for teaching in three Universitics in the presidency towns u_.n-f.
Madras and Bombay. Thus, a beginaing of the formal legal oy,
was made in India, For almost a century, o stereo-typed sy,
tenching compulsory subjects under a straight lecture method wig
two year course continued.” The colleges imparting legal edicutin
mostly part-time institutions conducting classes in the momig ,
evenings. With the result, the standard of legal educalion was nat gy
The need was therefore felt for upgrding the stonded of by
education, Accordingly numerous commitiees were set up periodicsly
consider and propose reforms in legal education.

The University Education Commission (Radfukrds

WS St g,

Commission) was set up in 1948-49. The Commission obssrved 18
report, “We have no intemationally known expounders of jurisprds*
and legal studies. Our colleges of law do not hold a place of high o
cither at home or abrosd nor has law become an ares of prfe

of edueation imperative.”
ﬁuﬂﬁimﬂﬁ.&nugsriﬁiai Committee was scl
%E!uﬂaoru-_ﬂsﬂhﬁ..—fﬂnﬁugiﬂﬂuﬁnﬁn-&.ﬂ
i%l.g_nﬁiﬂaﬁianﬂminﬁ&‘.u:n!?ﬂ?&iu
- the University for a law degree followed by a thisd year spent i the
study of vocational subjects ending with a professional examination
conducted either by the Bar Council or Counsil of Legal Education, the
establishment of which was proposed by it

The All-India Bar Committee of 1951 made the recommendation
El.uni&i!!&gﬂigaqﬂiﬂg!&ni_ of
sdvocaies should be a law degree oblained afier nt ledst o two years
Iﬂ&.&i&?.iﬂ&ﬁu&&:—:g:ﬂ_%ﬁaﬁ%
E%-E.mﬁrﬂﬁiigimn&;ﬂﬂﬁuﬂﬁ
practical subjects...after attending a cenain percentage of lectures
arranged for imparting instruction during this apprentice course.”

In 1954, the 14th Report of the Law Commission (Setalvad
Commission) of India discussed the status of legal education and
recognized the need for reforms in the system of legal education. It
depicted & very dismal picture of legal education, The Commission made
a number of significant recommendations in its rcport for the
improvement of standard of legal education, The report, after discussing
in detail the question of duration of the course of legal studies, ohserved,
... what we envisage is o systam of legal education in which insruction

4 Repert of the University Education Commission (1948-49), Vol 1, at p.
257,

$  )d map 258,
6 Bambay Legal Education Commitiee Report (1949).
T All-India Bar Committes Report (1951), at p.33, para.60.
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for a law degree will rnﬁwﬁﬂ&ﬂ:.ﬂ?gﬂiﬁﬁ&
law colleges. Further what we contemplate 5 that e_.:r__
Universities should not include procedural, taxation gng | _aali
other cognate subjects which may, with advantage be jop _.;.“
later to those who intend to take a professional care,, Er:l.
course at University would rn%niﬂﬁingﬂ”fﬁwi
and sound knowledge of the theory and principles of gy, “”f
practical aspects being left to be dealt with later in the ingprye: ™
imparted by the professional bodies." Ll

The period of two years was considered to be ROt Sufficien
covering the large number of subjects to be taught ..ﬂxz_isr
students either for later highor academic studies and rescarch o,
professional carcer, Sir Tej Em--;_.ﬂau_-_?nnanﬁna..“
is impossible to traverse even a respectable area of law within two e
If the universities want to raise their standard of legal education, ifite
universitics want their graduates in law should have o more extensive ¢
not more intensive, knowledge of law, then the least they can do is gy
they must provide three yoars course.™

In 1961, the Parliamenl cnacted the Advocates Act, 196 &
pursuance of this Act, all Universities imparting legal education i the
country switched over in 1962 to the three year law course from the thes
prevailing two-year progamme, This was considered to be one of t
major steps for the improvement of standard of legal education in India
However, with the passage of time, the three year course was also feliv
be unsutisfactory. It was thought that the 5 year law degree after 107
schooling will b the best substitute, for improvement of standard of
legal education. Accordingly in 1982-83, the Bar Council of Ind
introduced a five-year integrated course in law after 10+2 schoolifg ¢
proposed to discontinue the old three year course. There was a lot of B
and cry from certain quarters agninst the discontinuance of the three ¥

§ Law Commission of India, 14th Report, Vol. | (1958), ot p. 531.
9  As cited in 14th Report of Law Commission of Indis, Vol. I. (1958). ¥

p.530.

Vol |

law COUFSE- Ultimately, the BCI had to succumb to the pressure and
allow the universitics 10 continue the three year cowrse simultaneously.
The three year course was however restructured into a semester System
and several papers came to be included and excluded as per the HCI
hﬁ_nu_w-ﬂ?

Thus, at present in India there are two types of law courses, the

(iree yeAr COUrse afier graduation and the five year course after 1042,
course continues to be the dominant law course especially in

I11) Regulating Agencies of Legal Education in India

In India, the legal education is regulated by the Bar Coungil of Indis
(BC1) constituted under the Advocates Act, 1961, the University Grants
(Commission (LUGC) constituted under the University Grants
Commission Act, 1936 snd the concerned University authorities.

The Advocates Act, 1961 has been passed by the Parliament by
virtue of its powers under the Entrics 77 and 78 of List | of Schedule VI
of the Constitution of India. The legisiative subject here i “practice in
the Supreme Court or High Court."™ In Bar Council of Uttar Pradesh ws
Uitar Prodesi™", the Supteme Court specifically held that in pith and
substance, the Advocates Act, 1961 desls only with the following
%EﬁiiEimﬁ.ﬁﬂnlﬁﬂmE! I:

“Entry 77. - Constitution, organization, jurisdiction and power of the
Supreme Couirt (including contempt of such court) and the fees taken
Euﬂuﬁﬂm!_:—&ﬂ%nf.«ﬂnﬁgnﬂﬁ

Entry 78. — Constitution, organization (including vacations) of the High
Courts except provisions as 1o officers and servants of High Courts;
persons entitled to ice before the High Courts.™

The :ncnﬂnﬁlﬂﬂﬂ 1961 thus deals with the conditions which a
EE!EEEEEE%E%E?
Supreme Court or the High Courts, but the Statement of Objects and

10 See 0. N. Mohindroo v. Bar Council, AR 1968 SC 588,
11 AIR 1973 SC 231,
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vocates Act, 1961 does

preambie of the Ad ; Gt gy
jegal education’. It is only section ...:E;m”z.
v

lgg

A e " nm E%E!lﬁﬂn?ﬂ!?;ﬁ
and inspect Universities in sccordance wig)
o visk ive in this behalf. ” -

alia, (a) ©

E-En_.iﬂﬂu_.rii-aiﬁ.ﬁﬁn University; and (b),

i#«ﬂ!i&a-.#mu—%uﬂ? be observed by sy
%EE%?EEEEE.EE

Universities in
rlirilﬂi_u&nigiﬁnﬁuﬁnﬁa
{u&l&ni%inq&iﬂ_ in law for admission o
advocaie.

bl:nalf%!ﬁuaﬂuiﬂ_ the Universities and g,
?Ei?n.grﬁn%lglﬁmﬂwn_ti
Elﬂtiﬂ?lqﬁiﬁ expert committes, the Leg
Education Commitice,” constituted under section 10 (2)(b) of &

Advocates Act, 1961,

12 Section 7(1) (h) of the Advocates Act, 1961,

13 Section7 (1) (i) (a) of the Advocates Act, 1961

14 As per Section 10¢2) (b), the Legal Education Commitiee shall consisl
ten members of whom five shall be persons elected by the Couneil (5C1
from amangst ils members and five shall be persons co-opted by
Council, who are not members thereof,

2

Val. 1

S
The University Cieants Commitsing Act. 1956 kst been cnectad by
the Pactiament In exercive of By legidativs prower gider Emry 66 ' of
st 1 of the Constitution of India. The Preambls 1o the UGE Act 10546
saics that the Act is intended “to make provision for the coerdingion
= determinaticon of standards in Universitics.” In view of wetion 2,
ﬂﬁ-.___nc..ﬁn Act, the UGC has control over the Univerusies 35 well -
__.a._:!ﬂ_ colleges. The UGC has the general duty tn tike, in consuitation
with the Universitics or other bodies concerad, all such sezs 25 11 muy
dhink fit for the promation or co-crdination of University education s
Eiiﬁlgﬂiﬂgungnqiﬁv
examination and rescarch in University. The UGC may recommend 1o
-S.En.iamunlaﬂ!:ug?ﬂnnwuﬂ?ﬂﬂi
University education and advice the University upen the action 1o ke
%qﬂ?%&miﬂ_nﬁﬂﬂﬂnﬂﬂﬂﬂﬁr; The
UGC may, afier consultation with the University, cause an inspecticn 1o
be made in such a manner as may be prescribed and by such pemsons. &
it may direet.”” The UGC could withhold grants to the Univenities if
directives are not implemented.”! Thus UGC has very wide ranging
s with respect to maintenance of standards of edusanion In
Universities and affiliated colleges, The honorable Supreme Count b
obscrved, “The University Geants Commission ks greater role 10 piay ia

shaping the academic life of the country. It shall not falter or &l in iss

duty to maintain 3 high standard in the Universities.™"
Thus, it is evident that both BCI and UGC have wide powers ©
igiggfgainggéﬂﬁn

ln.ﬁnlﬁhnrﬁﬁ.rn:mn}hr._f%nqghﬁr!.r

ﬁugttﬁubiiglﬁﬁ%nmﬁgﬁ
%fﬁ-‘ﬂﬁiﬂqﬂﬂﬂrinfﬁnsnﬂﬁﬂ_

" institations.”

16 Section 12(d) of the University Orants Commission Act, 1956,
17 Section 13 of the University Geants Commission Act, 1935,

"I§ Section 14 of the Univessity Grans Comission Act, 1930
19 Osmania University Teacher's Association v Siate of Andhra Pradesh,

~ AIR 1957 SC 2034,
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%%H-E—EE%FEEE
being filled.™"
ﬂan&nnﬂﬁiﬂ!%:ﬁ.ﬂ-ﬂ%ngggg
some consultation but it says that ‘closer interaction’ is necessary

between the UGC and BCI.

20 Law Commission of India, 184th Report, Vol, 15 (2002), at p. 184.14.
21 CDC Repost, 2001 of UGC as clted in 14th Report of Law Commission of

India (2002), at p. 184,185,
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__ I the light of above, the Law Commission of ndis .
|49 report that onc cannot ignore practical difficultes in the preces
. presen

20 of section 7(1) (W) which roquires the B :
H“._..E__ all the Universities. The Universities .M Mﬂ._”nq__? aham. 1o
either girectly or through affiliated collcges arc largs in ___ﬁ._wﬂgm___
? ake it practically impossible for the BCI 10 consul every Ui -
< panever it has 10 take important decisions relating 1o fegal 15.”.._.,&
consult each University, it will be a 1 _ v:

J s 50 4 lime consuming process
The BCI appears to have genuinely felt that requirement of section 71)
H?.ur satishied if some of the professors working in the Universizies e
invited t© speak ot somc semimars dealing with reforms of legal
education. The Commission is of the view thet such a procedire has 1o
Ii&ﬂ&iﬂiﬁr!mﬁ%uﬂ?ﬂm%ﬁwnﬂﬁﬂan
!&.uﬂiﬂiﬂaﬁ__ii.ﬁiia_ﬁciiin
o EE&EE—EE%_E_&:E&EEEEE
isﬂmi_gurinﬁaga&?gﬁﬁw&ﬁr
ﬂnﬂﬁ:l:ﬂﬂaqnnﬁ_irﬁrgfﬂﬁiﬂﬂﬂnwa_
Universities, as stated in scction 7(T) (h), the provisions of section7 (1)
Eiiawnnﬂﬂi&wu.ﬁiﬁnrinﬁﬁmlnﬂﬁnﬁguﬁ
i.giwwﬂnﬂ!nﬁa.au%t_ﬁrﬂ.&ﬁﬁ&ﬁﬂﬂ
a body shall be constituted by the University Grants Coemmission. This
iﬂwﬂ.-ﬂﬂiq&assﬂ_ﬁ.ﬁeﬂnﬁ}? 1961 and the University
Grants Commission Act, 1956.

~ With respect 1o Legal Education Comsittee Bar Council of Indix.
e Law Commission of India mada the recommendation that Cliuss (%)
of subsection (2) of section |0 has to be amended to provide for
membership of Legal Education Commitiee of the Bar Council of India
represanting different classes of pérsons. The Commitioe shall comprise

of 5 members from the Bur Council of lndia, one retired judge of
Chief Justice/Judge of High Court
ﬁ_._irh!_-rﬂnlﬂnnuru!

22 See Supra note 20, ot p. 184, 15-16
23 bid, -
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v) EE%&EM&ES?E
i&?%%?h&ﬂsﬂ}ﬂ. 1961 there wy
mushroom growth of law colleges in India.* Most of these law colleps
§=£§li%éﬂﬂ%§_ﬁ“3?=
nﬂ%i!&iﬁ.ﬁtﬁ??.!uﬂuﬂ:ﬂ?!ﬂ#ﬂrg
to enroll hundreds &%munnﬁﬁiﬂgﬁrﬁ?n any facilites
EEEEEEH@.E.E&:&E:EE.,
kbow the name of subject only on the day of examination, and the
Eﬁ#i!ﬂ-ﬁ!ﬁ-lﬂ&tg.!ni%iﬂnn!__ﬁ_s?
behest of politicians, judges and lawyers and Jegal education was tresie

24 Jdatp 13420

25 Al present, there are more than 700 law colleges in India.

26 NL. Mitra, "Legal Education In India’, availsble at www aals.ors20¥
irdernstionulieng st Jindia htm

‘_m._\-mYl\ll| Vel 1
ey making avenue” All thess factor

H:“E.% of the standards of legal education r”_.ﬂ“eaﬁ“ﬂ:“.: H—“

ﬁ-.—-'n__ﬂ-_— bocame SO bad that an ergenl nesd of reforming the «.w_.ﬂnﬂ_ of

_ﬁn_iﬁﬁﬁgiﬂﬁﬁnﬂﬁmﬂqéiﬂaiﬂﬁu.wﬂﬁ s

e “E.ﬁ::-.-?_.ﬁ_n nﬁ_nm-._&-__ﬂ:au.

n 1993-94, the Committce headed by the Honb'le Mr, Justice
L:_._?__. )!ﬂihm wWils constiluied to makes some suggestions nﬂnuunwwm
!—ﬂ..fﬂmﬁ: to law colleges, syllabus, tmining, <., The Committee
pserved in its Report (1994) that the syllabus of the law colleges was
very’ unsatisfactory, the teaching standards were equally bad snd tha
ore was lack of disciplie in fhe Jaw colleges, The Commines
-c.ﬁﬁnn that there should be an entrence examination for sdmission o
_uinb_—uﬁn.mu far as the syllabus is concerned more emphasis should
be given to practical training. Procedural and practical subjects must be
:imuunnﬂcguinauiqnﬂn ndvocates must be employed w each
those EETHE.E The Commitiee recommended that the “case methed”
 roduced by Prof. Langdell of Harvard and the “problem method™
pionecred by Prof. Carl Liewellyn and Judge Jerome Frank chould be
adopted as 3 methad of teaching in lnw colleges.

The Law Ministers’ Werking Group on Legal Education at
.ﬂ__._._-wl.ﬂﬂn—.—i!. in 1995 considered reforms in the legal ediscation and
entry into legal profession in detail. The Law Ministers expressed their
concern at the deteriorating standords of legal education. They were of
ihe view that a successful stralegy for improving the legal education
ought to take into account the following important elements, among
athers™

I. The BCI should play a more cffective role in discharging its

E:&Euﬁﬁﬂnﬁﬁﬁ:ﬂﬁﬂ&:ﬁ?%ﬁuﬁ}ﬂ

27 Tbid

2% *Report on Reforms in Legal Education and Entry into Legal Profession
By Ahmadi Committee”, Indian Bar fReview, Vol XX1L (4)1995, st p.15.

© 29 .ﬂ?&iiﬂw_nfﬁiu_.rui!?rﬂﬁ. Working Group on Legal

Eduestion’, Indian Bar Review, Vol. XXI1 (4) 1995, st p.36.
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infrastructure fcilities nre In cong, e ..:.m._..m..\....lll Vel. |
ity _h The UGE .__..r“:”v.u& 15..4_..._.__- amended 16 provide a separ
Education Committee of BCI should conyjy provision far con ituting the Legal Education Comminee of the
3. Legal ves of the ] adiciacy, Union Mini of, o, UGC. The UGC shall nominate three members out of its Legal
others, .nlﬂ-_iii Affairs, UGC, JJ- of _..._._.n Eaducation Committes for u.i Legal Edueation Committes of the
olleges/faculties and institutions specializing in _ahi tny BCl, so tht ﬁ.ﬂﬁ@ the ”ﬁhﬂu taken by the UGC
Committee O 1on Wil taken by the Legal
The recommendation of such a body should, -pnﬂ.ﬂ-ﬂ”ﬂ. gducation Commitee of ihe BCI. The Fﬁﬂw Sdication
sccepted by the BCL e Commities of BC! should comsult the Legal Education
4. Admission o law colleges should be through o, Committee of UGC. The Commission proposed that the Legal
iﬁr—i&nﬁilnﬁw&ﬂﬂ_ﬁﬂnﬂgﬂg m%%nﬁnﬂnmﬂaﬂqm_ﬂm?iﬁuﬁn-ﬁﬁgn%wﬁmu
5. wﬁwz%%ﬂziaﬁ;ﬁniarﬂiﬂsi of the Supreme Court and one retired Chief Justics or retired
legal education; "y H%nﬂrzmﬁ.ﬂuﬂuﬂfnﬂswnﬁigﬁnﬂzlhnﬁﬁui
6. %i%ii-:ﬁi#—: India. Emsﬁwriggnﬂﬁuﬁguum
afier 1042 level; and — Section 10 ﬁunq._ﬂf_..ﬁn.nﬂ)ﬂ. 1961."
7. Law examinations should increasingly be problem basey 2. The -nﬂ.s&w:mi. and quality assessment of law schools in the
cnable students to develop skill of analysis of facty hy E&Eﬂi%&%&nwﬂrﬁmﬂ.znﬂrﬁﬁq
il for professt | %Eﬂnnﬁgnﬁanmrnmuﬁﬁ
reasoning | 4. The “problem meibod™ may be introduced in the examination
ﬂ-”ﬁiiﬂ __ﬂ‘!ﬂ"a Pf by the g, %Egiuniqmﬂigﬁﬁnﬁnauu?

—.nqg.uw
4. gnnignﬂnﬁ.ggﬂgqﬂqn&rmﬂmsnﬁ
country for providing u_.dwﬂumﬂi._ﬂ-mnw.mﬂ_niﬁnnrﬂn!

The 184" Report of Law Commission of Indin, presented o
E&Rub.%?ﬂiﬂ-ﬂ-.&:ﬂ&u!&%mﬂi_q@j
The Law Commission took up the subjoct of ‘Legal Educhlion’, s  cusultation with the BCI and the UGC, apart from the existing
%lwaeiﬁiﬁgsiifnga a?}tﬁ:ﬂﬁiﬁi&?:ﬁ.r
judicial system. In its Report, the Commission gave a number of 5. A separate provision be incorporated in the Advocates Act, 1961
valuable recommendations for the upliftment of standards of lepl ?ﬁﬁﬂcﬁ.:ﬂﬁi—iﬂﬂnq-ﬁmnﬁnmﬁﬁﬁnﬁﬁnﬁ%
Lﬁfwgrmﬂsaﬁﬁﬂﬁa%ﬁ:uaﬁs of the BCI and UGC/Universities, a Task Force should make
the 184* Report of Law Commission of India arc a5 under: .

I wﬂ!%«mﬁﬂ%:%?:ﬁﬁlﬁmﬂﬁi
gﬂﬁunﬁuﬂ:nﬂwnﬁ_ﬂlﬂ_ﬁl_u?ﬁnggiﬁ

%%EEC@NE:&%%F 31 Sec Supranote 8, mt p. 1844
— 32 |4, sip. 184.5.
30 'Bar Council Approves Bhubaneshwar Statement with Minor Changst: ww .H..:r 184.70.
India Bar Review, Vol. XXII (4) 1995, at p. 40. Supra note 32,
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] ine the resom
—..._.EE.,ETEE_.E! mendations of the previous
.H”P and commissions J!E:-_w& and implement the imporant
O I dystuprese St WAUE SR . edhar doley. Chief

: AM. Ahmadi has rightly pointed cut, “We have waited long

%-ﬁihinﬁi w:__l legal education sysiem of the country
l.twrﬁbiuii%?uﬁguitﬁﬂrlﬁg
el ®
EE%%%
N A#uﬁndunnnuﬁnndﬂunuﬂdntuﬂgﬁﬂﬂ.ﬂﬁ
pebate

}u-%!ﬁ%gn&_rngu&ﬂ&nﬁﬁn

%g.&ggiﬂgﬂﬂ.n; EE&&E&FB&EEE&E&E@EE
financial support from the govenment, and creating necegy,, %E_aﬂnnﬁimﬂuﬂanaﬁuafélﬁ
infrastructurs especially a well endowed library,** schooling. The Commiltee on Subordinate Legislation of the 10® Lok
Thus sttempts for raising the standards of legal education have beg, Ep.&uﬁiﬂ:&ﬂn:&uﬁ on Legal Education appoim=d by the
made from fime to time by appointment of various commitiee, gﬁuﬁmﬂ&_nﬁr in 1993, the All India Law Ministers” Conference
commissions, working groups, etc., for making recommendations for 1, ja 1994 etc. have unanimously recommended the adoption of the five-
improvement of standards of legal education. Numerous valuabj, imb.rrm.iﬁguﬂuﬁaaﬁ?ﬂgsﬁ
recommendations as mentioned above were given by these commiites; %.EEEEE%EEEEE#E?EE
commissian, ete. However, no substantial results were achieved in term, Eu&nrﬂ-_%&g. Initially the idea was to discontinue the three-
of quality, professionalism and competitiveness of legal education s year SEH.HEEE and oncoumge and promote the five:year
most of these recommendations have not been implemented and remais %_E.ggﬂﬂmqﬂﬁumﬂﬂnﬂamgglﬂﬁﬂﬁ
only the paper tigers. As a result there has been no improvement in the However, owing to the resistance from cerain quarers against the
standand of legal education in Indin. In fact the standard of legl fecklimnce of the, thrws-yeec skin, T Bes ComeR OF IS 3
education is deteriorating day by day b of lod : EEH& nﬂﬁotﬁnﬁﬂﬁzﬁnﬂgﬂﬁmﬂﬁﬂsiﬁ
of law colleges in the couniry, poor quality teaching, poor organi _“,.uﬁ__ ___dE_: simultaneously the three-year course EF?EEE%E
and management, Iack of organized continuing legal education, oic.” iuwrigﬁmﬂmp_iw.nsgﬁﬂﬂﬁﬂﬁﬁﬂﬁi.s:!

For the uplifiment of the existing _ o Tegal siocsktion &ﬁiﬂwﬂﬁmﬁi.ig%unﬁﬁrig

fodiit. Mo stks; commissions sud comuminent 26l 6 be! astbliskes There is an on-going debate a3 to whether the three-yoar course or

the five-year course is better for meeting the growing demands of the

35 Id. atp. 184.69,
““”.Hm&ixsr..u.m. 3 ‘Law Schools and Legal Education in lodin', uvailable af
Madhava Menon, ‘Few Thoughts on Reforming Legal Education”,

works bepress.com/cgi/viewcontent. cgitarticle=1001and contex=dutimoy-
India Bar Review, Vol. XXI1 (4) 1995, at pp. 67-72. e
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aujority seams to be influenced by the o
g i:...in.i e of the ollowing iy
the _-EEEEEEEEE_"HUEF ()
students caught 4 drough skill based educatig, "™

age.” On the
-‘i nary
() Tii@l‘-lﬁﬁ.ﬂuiﬂi ﬁ.ﬁﬁﬂd—hﬂ
- felds.
of lgw in varioos has two kinds __.:i..._-_ﬁ..:

s _Eﬁsﬂngﬂwﬁéi
iiiﬂ:&&r;%r&iiﬂﬁi_f
s also o have knowledge and skill of application. As such like other
ui.l.i-lﬂ&iﬁl-&iirz%&aﬂ.gﬁniaﬂ
of education ia medicioe or technology would be ideal.

However, the peoblem in the legal profession is that legal
knowledge and spplication is based on many other types of knowledge

fike knowledge in science, technology, trade and commerce, engincering

#nd others. Can a five year law course produce a lawyer like Dr. Bamy

Scheck, the DNA expert, or a patent attorney like Trevor Black or as

raﬂuiirtqaaiﬁizﬂﬁn made them grest

lfﬁiﬂh&#niﬁﬁiﬁ,is&wia.
sbility to tum into legal profession.

Vel 1

s
FS&l-E:-E-EBEnEEnT-EHHE.E
iir!Eiﬁ-mﬂ&nEﬂEﬂrﬂ&n

crimise!
biological sciences. Often a lawyer does good job if he has

jmtellectus!
talﬁ._!n in mathematics, statisiics,
good powleds® % 0 , sutisties, psychology, philosophy,
Jogic, anthropolosY: literature etc.” In this background, it can be said
n__l._ﬂ-h education has to take off from various disciplines at the base
wiiﬂﬁiﬁiﬁ_rﬂﬂamig_g?
L ccchnology, medicine, literature, ecanomics, accounts and other
+ ancies of knowledge.
z%.m:-—ﬁggiﬂﬁ%iﬁgg~#
%:ﬁtsﬁ:ﬁ-ﬁisnnﬂhnﬁilumﬁgpﬁﬁgu
ni—nti%}umﬁwn!agiﬂﬁﬂnﬁnﬂﬂui!ﬂ-
suaper specialization in the legal profession. The question then is, can i
%uﬁn—.:ﬂ?ﬂ!&iwﬂ&!ﬁiﬁ&ﬁuﬂﬁi?ﬁg
after rm-_-n‘mﬂgg base-level inputs? Definitely the answer is in
%mﬁ.:wf.uwgugggrigﬁnﬂ_ﬂnx
-.Tgawﬁﬂgglﬁﬁzgnﬁﬂﬁﬁﬁﬁi
uﬂ.:&ﬁ?.&.&u&iﬂnr!uﬂﬁ.ﬂﬂuﬁ.ﬂuﬂﬂ!ﬁ
finances, medicine, engineering, physical science, biological sciences,
etc. This makes it clear that the three year lsw course after graduatian in
any stream need not to be discontinued in India. However, keeping in
view the numerous advantages of five year law course, it too can’t be
&un.-sﬁmlmi.m_irni-_ﬁuu.ﬁ.ﬂﬁﬁﬁmimﬁwgﬁqﬂﬁ

83%5&%«5%5%5%&3&
the courses. Unfortunately, almost all the Indian law schools, whethet
having three year or five year law course, suffer from acute scadeutic

9 Toid,
44 Id, mp78,
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virtually pon-existent, & there ggeri 3 :
%i%li&ﬂ”_ ””E.L_M. ._..E_.__&_”._ff s
ir_lunua-&.unu pile up as problem Adequate _J._“_u,_.._..H ,
such a sinastion: whether the duration » of legal 4o N (1996, NUIS Kolkata (197 .5
. of the course is 1, Wity ™ (ot (2003), GNLU &t G ) and NLAS ut Jeuth =
ilqla___nn_i make any difference. So, the ._.&._.: Ave o ™0 E...._‘i__. gl 58 .rn_.._...___:..nﬂzaix__: pur (2000), HNLU =t
En a E BE.-# -..E mﬂ E#ﬂm ¥ & eloven NLSU s whirs
years course youes debate is L P on ol Indis competition. These cal students
%&ifﬁq!ﬂnﬁ&_i oducaticn f?ff xt.:ra%?a?aiwgf:nfﬂﬁiﬂnrnaa
%EEEE f the society s s tegg {lowevers (his alone is rot sufficient e u#_i:n“ coileges in _“_M our best
A successful experience Was made by the Bar Counci by ohserved in i3 184" Repon _»____E:.u ?:Mffi Commision .w“.w b
?%1%55_;5? neil of Iy We cannot however, rest cont 5 _—
_._.i_n— in b el in..-t_..._w.l I
namely the National LaW School of India Universi lvw 5_...; st be concerned with wll the rest of star colleges. We
Iﬂiﬁi&!%%ﬂﬂ-— e _nn—ﬂ.——.—ﬂn—._—r n %ﬂ%...hi?ﬂghﬁhﬂ*ﬁhﬁn u.u_.ﬂ._u_ﬂﬂgum—n
. and offercd Fron of stdent intake ejes with limis
uﬂ%ﬂiiﬂﬂﬂng——ﬁﬂg only the In an all India selection i od mumber
%%E&l other law fioe. lqnu.:buﬂnhln.nuﬁ..%lm is-not the end and
State Government, & good full-ti collegey educal 31 change in the
methods of teaching and most important of all w_raannun.._u&._. il st b
and the Govemment.** The Nation .:-__..m_. ge funds from pg Therefors, there is need to bring sbout a revolus
iﬁiﬁnnﬂ%% Was successful 5 and curriculum of Indian law SRS S i
resailt, the NLSIU o study law Wity o three year or five colleges, whether i
of %%%Q Y Isw." With e ol requifed ?ﬁﬂgﬁs!ﬁc&ng WRpaTng
e National Law School invited the attention e outsianding suceey red in the prescat age.” step by 515, 10 the
by the Chief Justice of Indi Legal Educat Some four or five on
(1993) and resulted i education es aga, the ¢
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M Id, ot p. 79.
Dhairyasheel
E .Hhh-—
Review, Education-
11 ¢, Erﬁ_.lﬁ___lﬁ 1995, at p.4S. The Joumey 40 Par'y ladin Bx
® Gioios 3 foget Eideeniion: I Iudii'; Tha 10N, SO
Pt on Subordinate Legis!
.Eqﬂﬂﬁrﬂ: of the Tenth Parlismes
school In every State, which b

“_ Soo Supra note 38,
Seq
Supra note 1, at pp.16-17.
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Bhubancshwar in 1992, All India Law Minister'
ister’s  Conference
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itﬁ&iﬂi&iﬁl?&ﬂﬂna-nﬁ!i?&,;f
nii??%%!iiﬁﬁluﬂ;
EE%.EEEEE&:EI
articalstion and communication of ideas, mediator, lobbyist,
u&lﬂw!ﬂﬂﬂiiiigﬁg_.:ﬂ
ordinarily available in the existing system of legal education * 1y,
%Ewﬂﬁuﬂaﬂniimﬂ.ﬂ-ﬁnsﬂnaﬂrﬁs
who are global in their approach, Legal education has 1o play a big ro,
Fi!ﬁ%dﬁd?!ﬁnﬂnimﬂﬂﬂwmg:nﬁ
cducation® The profession of law, today 10 & greater extent, require;
gﬁgﬁfﬁuﬂg%g&sa&ﬁnﬂﬂg
comparative law studies have 10 be included within the legal curriculum.

The lawyer of tomorrow must be comfortable to interact with other
professions on an equal footing and be able to consume scientific and
technical knowledge. The law curriculum for the future must provide

53 Sec Supranote |, atp. 13,

54 N Madhav Menon, ‘Halting Progress of Legal Education’, The Hind,
dated Orctober 23, 2001,
‘Call to Mske Indian Leogal Education Global’, available

l
litp/wrww timesof india.indiatimes. com/Education/Call-to-make-indian-
Legal-Education.Global/srticleshow/3540121 cms

B6

I.En.-!mlh\ll.illl\l Vil 1

o knowledge of & whole range of physical and natural seience
_uﬁ_‘ﬂu %.—ﬂﬁiﬁ l_nyﬁggﬂmnﬂ;:;ﬁnfﬁ

-ur.._-hl Bﬁﬁrﬂnm_—{n._.l_&_. bio-technology, information technology,
inetude cntnl scionces, air and space technologies, ocean and marine
t....miz_?aa_n sciences, public health, petraleum and mineral reluted
e 2 Ty wyers will be natunally called wpon 1o specialize in
sbiEeth T ches of legal practiee as it is impossible to be & practitioner
?ﬂiﬂnﬂ{ﬂn%un
on The most challenging task is to strike a proper balance 1o ensure
%lﬁﬁ%:ﬁuwiﬁ.oﬂgﬂﬁﬁl@caﬁﬂ:g
Hﬁiﬂaiﬁgﬁi.iﬁggngggﬂgmﬁg
%Eﬂ%umwiﬁgin&gﬁwﬁgg
interct with both international and foreign legal systems”” The Working
Group of National Knowledge Commission is also of the same opinicn
iﬁ%nngﬂgggﬂﬂﬂﬂngafgﬁ
T fortablc and skilled in deating with the differing legal systems and
n:.ﬁ-nnﬁnaufuzﬂﬁﬂwuaeﬁ_ community while remaining strong in
lﬂ.nﬂiﬂ%——ﬂu‘_&_ﬂnﬂ.ﬂ

-]
B.&%:Eggﬁgsgﬁng&
_.ﬂ.-._&ﬁ!ﬁ...i include global curriculum, global faculty, global
degrees and global interactions. The existing curriculum of legal
aducation in Tndia is to be revamped to meet the challenges of
globalization, Impetus is to be given to the study of intermational law and
comparative law studies, There is a need for having & global facus on
iring of good faculty for law schools. OF course, success of law schools
will depend on the schools' ability to provide the right kind of
Es:ﬂrl‘nigﬂiﬂu-ﬂgﬂnuﬁﬂgﬂqﬂgi

36 See Supra note 54.

57 C. Raj Kumar, ‘Globalization and Legal Education’, The Hinda, duted
Augisst 6, 2007.

58 Sce Supranote 1, mt pS.

5% See Supm note 57.
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favor of JD programmes.”
Eﬂi%iﬂrgﬁﬁuiﬁg&uﬂﬂﬂ%g:

iu?i&.i%!nﬂﬂmﬁ&ggmfﬁi
global significance. The institutions ought to constantly reinye,
g?%?&ﬁﬂ%%ﬂﬂmﬁgﬁﬁg
and collsboration programmes. This will have different implications fi
E.Eﬂnaﬁi?&agﬁ&.ﬁsyniﬂna
_ _-
To face the globalization challenges, the law schools ang |
Eﬁﬂnﬁnﬁ:tgw-%nqrﬁ_&ﬁnnnﬁﬂnﬁanﬂn _
n_rmn._ra-_g&n&ﬁ.ﬁsa;n%nnﬂ_:wﬁﬁ:ﬁrnﬁn
and with clients. The law schools and Universities should promos
%%E%ﬁﬁ_nﬁ!ﬁcﬁqﬁwﬁ%aﬁﬁ
E?ﬁ?@%mn?mﬂﬁnﬁigﬂ.nﬁ.dnaﬁ
!nﬁmﬁﬂ&%ﬁ?inﬁainﬁﬁvﬂﬂﬁﬁﬂ.&i
%.nﬂ:nﬁnuﬁq%-ai&ﬁugamﬁmﬁi
ir&iiﬁi&iﬁﬁ%ﬁiiﬁ.mﬁ
E:uﬁ.ﬁﬁiﬁ?&uqﬂmﬁ_uaﬁuﬁmmﬁﬁﬂﬁaﬁe:_uiﬁi _

‘t‘ﬂm“‘\l“‘l
_aw students should be provided the opportunity 1o

gconoimy: |
e -rﬂr e of thelr choice”
[

_9&.5 arder 1o 5e10%t ihe right and committed candidates to stady Taw,
4nission 10 law colleges and Universities should be strictly based
the B Aptitude Test (LAT) on the fines of the common entrance test
on nt&lﬂ.ﬁi 1o professional courses. In 2008, the Common Law
fo¢ . sion Test (CLAT) was introduced to sclect candidates an an all-
Hii %ﬂﬁﬂ..ﬂ.—.?iﬂn good move 10 bring uniformity in
jards of the process of imake of students in law colleges. Plans are

to beoome international lawyers. These plans were introduced

1o introduce changes 1o the CLAT 1o select students who

ave skills e

ostitute of International Education (IE), an intemational exchange
organization-”

" e Bar Council of Indin, the State Bar Councils, the State

Governments, the University Grants Commission and the Universities
have & great role to play for improving the standard of legal education in

the Country. They should work in a comprehensive manner without any

conflict fo find out the ways and means 1o mest the new challenges of
obalization and provide better twols of ressarch and methodology of
learning for the generations 1o come.”

viy  Conclusion and Suggestions

Gitobalization of legal services has thrown up new challenges

which demand & sea-change in the ontire fabric of law teaching, We have
lo compete with the knowledge and skill of forsign lawyers and law
firts to survive the foreiggn competition, Otherwise we won't be able to

62 See Supra note 3.

63 Seo Supra note 55,

64 *Curriculum of Logal Education to Meet Challenges of Globalization,
availible  at  hupeliwew. Jegalserviceindia com/article/1321-
LegalEducation-To-Meet-Challenges-of-Globalization bl
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iZam,
%Egﬂalﬁﬂ;ﬁ.ﬁﬂﬁgﬂﬁ Celor g
forced out of the business. Thus, the Improvement of . * Wiy
Eiﬂn&i!nrﬁniinzruﬂ*_u.iﬂfgﬂ &
demands of globalization, Following suggestions gre u.dua“”_r
gﬁsrﬂiﬁaﬂl!?ﬁnﬁlaﬁrﬁhanﬂgi_ii

ﬂwiﬁnﬂnﬂnﬁ!.rarlnﬁmﬂ._.ﬁ;:nn&r ]

ment should
The Indian government Esﬂhufﬂnﬂ_: X
%E%ﬂuﬁﬂi:ﬂﬂu!ﬁ?qﬂtﬁ_ﬁ, _ ang
prepare the students for global practice, s to

e
meet the challenges of globalization by _ﬂn___._nm-_,n the
global importance like Intemnational Trade Law, lntey
Property Rights, Tnternational Econonic Law, g . "y
cumiculum of both 3-year and five-year
systems. Comparative law studies should

place in the law curriculum.

l—.lﬂ_fﬂ—,f.ﬂd_hn—l |

B the legal educy;
India urnﬁimuvn:liuﬁnﬂiﬁﬁisnﬁ.ﬁ.
in Mz for The
jmprovement of the standards of lega) g

ﬂl%&&ﬁeﬂ:f#ﬁgﬂbﬂu&uﬂsg_uﬂffe
184th Repon requiring amendment of section 7 (1) (5) of the
| Advocates Act, 1961 should be implemented.

EE&E%?EEE%F&:EE&F
E_!Fwij&n?unﬂuﬁaigsﬂuﬂfu
four colleges in the country for providing professional training to
Fiﬁ&ﬂuﬁnigaimﬁnﬂwﬂnﬂnﬁaaﬂﬁfﬂnf
University Grants Commission should be implemented
.mﬂﬂgsﬁiwwﬂiﬂﬂgamriﬂnn:w.

iggﬂgnﬁaﬂ.ww-ﬁgﬁnﬁﬁ
: mgsﬁﬁnipﬂaiﬁgiwag
from the BCI, UGC, Universities, State Bar Councils, Law-finms
€15. 1o conduct a study on liberalization of legal services in India

and changes required in the system of legal education 1o meet the
challenges of globalization.
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| Housing Services and Consume, p
Judicial Response

Toteetion:

Mushy,
iy q P.T:u.r.. -
be brought sboul, slowly snd stoadily ;, the H: Abstinct d

the ever-growin ity

oducation o mest B dey [ tre purpose of widening the definis el
systom of legal ehtly said thet, “Legal oy ..5___:,. The eriire pis s rio i of ‘servic, by
balization. It hes becn righ Wit & fhe Consumer MRl Ag

glo mﬁiiiﬁingngﬂ?hﬁ.«ﬁ iy

1199y :
(3 :_______.__mr e in it molt only day-to-day Bagying of o e
the pace of development ™,
ihe mation gnd aooeleraté

ety by o LT T
e swch activities wiich Were otherwise e
commercial but professional o service oriensey n mature
u#n«ﬁ?.-. the plea of the Governmeny Howuting Bogg,
Corporations. Societles or Developmeny Authorisles tha being
tarutory awhorities, their activities were O5ide the purries
L of the Convumer Protection At has always been rejected by :,.,
_ " e consumer fora and courts. A legisionis which Is engcsed
Sy protect public interest from widesirabls ACLivitles commet he

changes & W

' canstrieed in such a manner as 1o frusirate ity obfect. The apex
- court finally setled the issue and held thut—ihe tesy therefary,
i Wus ot a person against home complaint har been mads way
g starutory body but whether the noture of duty and fumction
" performed by it was service or even facility. The legislative
intention was thus clear fo protect a helpless consumer againy
| services even rendered by starutory bodies. In this article an
attempt has been made to discuss the role of Consumer Fora
and the Supreme Court in deliberating upon the conflicting
issues related 1o housing service, arbitrary price rise by
\bullders, delay in allotment of flats or plots, havassment and
mental agony lo consumers and other complicated questions
involving deficiency in service.

um_. Assistant Professor (Law)Directorate of Distance mhu__".=__5.
‘University of Kashmir,Srinagar-6 (e-mail: haddimushtag@yahoo.co.n)




[ntroduction
The hast, but not the least. imiportuae Measyrg

of 1,
{ the C o
= has been the enactment 0 Onsimor _.E_nn_.sw.hq..__:

e Sihercloatter 10 be refored 05 C.PAcn) ,}ﬂE_E...z e
of the Objects avid Reatons of C.P.Aqt, the Ay ey ly hy
i.?u___n..aa ____..E__ ote some bazic rights of consumers sy, %, the .“

sahty sight to be informod of quallty potoncy 4pg "
products, right to access to variety of h..u&..._u and E..:_T_.w
competitive prices, right to redressal of grievanges and 1:_: "
consumer education. The legislation though importany, wag ..z“ g
first step in safeguarding the interests of community 4 fae ._‘ b
odsy's times, services hired or availed of by the ﬁgnﬂﬂvnﬂmrn_._ .
sssumed important place for al the people in the world ang 1™
not a0 exception. A modern society lives and thrives upap +qere
of numerous kinds which have become indispensable fior ....__..Eu,nn”“”
and orderly existence of human beings, The concept of SeTvige En
received prominence in recent years in India as 5 resily .v”
industrializstion and rapid urbanization. Consumers depend
services of various kinds eg. housing construction, :_5_#”__..."
courier, education, g&uﬁ and Eﬁmﬁh eic., which are Provided by
business undertakings in both the public and private Sector
Juﬂﬂﬂ. these sorvices may suffer from deficiencies of severy
_E_M_P mﬂﬂ_aﬂ the quality of service is so poor that it causes
major mishaps, especially in the case of defective constructions, A
number of such defective constructions collapse almost every yex

W

of

KIS h
¢ bulldorn of coatraciorns’, in thia snilele 4n aftempy )
-, E &

tviil
" of 1-...:..: discuss the role of Congumer Fora i :
BN the Supreme

st pde 10 ;
pocfl *“._ delibesating upon the conflicting lasues related i the use of
i materials, delay in handing cver Possession, eucqlaiio, of

court

n:w.lzan—“ﬁn_uﬂnm and ivterest rale, delay in allotmen of Mutn o plots,
_nn._n__ﬂﬂhh J—" various pretexts, hamssment and mettal agony 1o
exat® " and other complicated questions invotviny deficiency in
En..___anﬂ_ﬁ role of the CONSUMEr PrOtection law in reshaging 1
Hhﬂ soctor aad applicability of C.RAG to public. undertakings

___.____u:_

Housing v )
he C.P. Act has introduced the notion of .nﬂ:ﬂmﬁ.ﬂn of service’

nd made it an actionable wrong. The term “service’ under section
“_ux_c_..“. of the C.P. Act not only covers public sector services but alsq
rvices rendered by the “private sector’. Moreover, the CP, Aetis
not oaly spplicable 10 the categories of services enumergted in the
definition but it extends to those services which can fairly and
reasonably be read as implied in the definition’. The Supreme Cour
of India in Lucknow Development Authority v, M. K. Gupia observed:
“The fest, therefore, is not a person agaist whom
complaint Is made is a statutory body but whethér the
nature of the duty and function performed by it is service or
even facility. "’

. The definition of the term ‘service’ had already been kept very
wide and now with the inclusion of the terms *housing construction’
by the C.P. (Amendment) Act, 1993, it has been further widened. The
entire purpose of widening the definition is to include in it not only

4 also be considered.

21 Upadhaya , M. L.1991, Consumer Profection Laws: A Strategy for
implementation, , P25,

3" Section 2(1)(g) of the C.P. Act, 1985

47 For instance Education Services, Courier Services cic.

®  AIR 1994 5C 787 (792.793),
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oy o dy g s sl iy oo by g,
but even to such sctivities which are E.En_.i.un ua?oa!:. 'y,
©ature and yet they partake a charscter in which Eu.nh_n_zf
conferred on the consumer. o

One of the important objectives, though ngyy

lizati ﬂﬁ%ﬂﬁrsgm&-énﬂ?ﬂnam&
To realize this goal, the State Governments have seq y, |, Pk
Boards. But unfortunately, the performance of these Boapg, :lﬂsﬁ
highly unsatisfactory, both in terms of quality and :n._._ncﬂfl
construction of houses constructed by these boards is HIE&.«?
there i¢ arbitrary increase of price and inordinate delay in ._{EH
of flats or plots or handing over possession even afier allotmey, "
some cases, where the harassed consumers approach the Consiig,
Redressal Agencies for redressal, the Boards pleaded thay, being
statutory authorities, their activities were outside the purview of the
C.P. Act. This plea had been rejected. The National Commissioy hetd
in UP. Avas Evam Vikas Pavishad v. Garima Shukla and Ors® | i,
the Board is clearly engaged in rendering *service’ for consideratio
to the public and the beneficiaries of this service are cleuy
‘consumers’ falling within the definition in section 2(1)(d)(ii) of the
C.P. Act.

This ruling of National Commission has been followed in almos
4ll the orders passed by the National Commission’ and the State
Commissions ' cven before the amendment of section 2(1X0)
However, the Supreme Court in Lucknow Development Autharity v.
M. K. Gupra®held that:

(1991)i CPJ | (NC). See also UP. Avas Evam Vikas Parishad v.
C.P.Sharma, (1991)1 CPJ 7 (N.C).

Anfaly Gupta v. K. M. Enterprises; (1993) 1 CPR 66 (NC). See 3l
Teckchand Jain v. Rajkumar R.P, No. 95, Order dated :13.3.93.

Sukamar Mehta v. H.U.D.A, (1992) 1 CPJ 825 (Guj.) See also Dr- 5 K

Ahlluwallia v. Chief Engincer H.p, 481 (HP)
AIR 19945C 767 Housing Board (1991) | CPJ

Ll o =) o™
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", i wructed by the development authority or engers

a agreement with a bullder or a comractor is 4

inaﬂ.& user and nature of transaction is covered in the
pots csion ‘service of any description” under section 2(1)/0)
hﬂﬂ C.P. Act. A government or Semi-Government hody or
of hority is as much amenable 1o the C.P, Aci, g5 any

gl
foeet! private body rendering similar services”. "

m___.. rther the argument that the applicability of the C.P. Act having
confined 10 movable goods only, a complaint filed for any
_t! in relation o jmmovable property such as a house or building
Eﬁﬁﬁnﬂﬁuﬁn could not be entertained by the Commissicn was
e by the Supreme Court"* i the following words:

Rév et %ﬁhhﬂ! of property Is not delivered within the

. stipislated period, the delay so caused Is denial of service.

4 Such claims or- dispules are not in respect af immovable

. property as argued but deficiency in rendering of service of

il particular standard, quality orgrade. [f a bullder of a howse
 uses sub-standard matertal in construction of a building or

'\ makes false or misleading representation about ihe

_.__,_.._.__. condition of the house, then it is dental of the facility or

. beneft of which a consumer is entitled to claim value wnder

"\ the C. P. Act™"

" Another striking featurc of this judgment was to make
«ponsible personally the officers involved in harassment of
Y The apex court made it clear that although the

HC.) (CP). See nlso Usha Agarwal v. U. P. Vikar Parishad ; (1994) 1 CPJ
...,u_iizin%itzﬁﬁﬁeﬁi
;iﬂi.i!ﬂiﬂ:é%ﬂ!i@iﬁi%ﬁ -

LN
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institution will in retumn collect that amoum .._,“.s._;.ﬂnwirs_f
The court further held that harassment of i commeop Orrin,
authorities is socially abhorring and legully imperm; Man
%%i%?-?ﬂﬂggn:hsfﬁ e
resistance. Nothing is more damaging thag e k o ™
helplessness. He who is responsible for it must sufge, 4 fee
in improving the work culture and help in changing g, . . ey
Since the housing services are provided noy an_”‘,”wr#: ﬁ
development boards but also by private builders or can, ", |
Forum or the Commission is thus entitled to award noy Enﬂsﬂ " |
of services but also compensation 1o the consumer . "o vty |
injustices suffered by him. This approach was
National Commission in

%Eﬂﬂ!ﬁrﬁﬂlﬁaﬁﬁgﬂnﬂ#

My

Shashi Comnstructions v

)4 ‘Eﬂ ¥ = . h.1 ETJ‘B.
Mokadam', a builder's agreement to provide u flay ,
owner of the land which he did not fulfill was eaforceq o
National Commission by providing compensation 1o the Saurr”
acconding to the estimated value. The Commission held repestey,
g&.uﬁnﬂ!ﬂuwﬂiﬂﬂ%ﬂ:iﬂﬁriﬂ-gr
litigation or in respect of which the development authority v
right to make allotment amounts to grave deficiency in service "

13

Supra note 9 ut PP, 796-798.

14 (1996) 11 CP) 3 (NC). See also Rarnesh Chandra Rammniklal Shah . Lo

15

Consiructions; (1996) 1 CPJ BI{NC), where a fat was deliberaey
provided to another person even after taking its full value in advance free
the complainant, The builder offered him to pay Rs.9.5 lakhs, the Nationd
Commission added to it 18% interest from the date of refusal till paymes
and Rs.1 Lakh as compensation for dissppointment.

B. N. Venkatesh Marthy v Bangalore Development Authority, 19920
CPR. 523 (NC). It ordered refund of the deposit of Rs.84,900 twogetha
with 18% interest. A sum of Rs.39,000/ was awarded as the expendinr
E#Eﬂgnﬂ.gﬂanﬁ?gi

Rs.10,000/- as architect’s and Lawyer's fees; a sum of Rs.10,000+ ¥
compensation for harassment and a sum of Rs.10,000/- as the costs-

#.-
“w.,:r: |

_._H,M "_

Soncerneg ¢ |
fre
.}.!a_a_r”

.l.\.—\—h\\\l.\\| Y1

Consumer Fora. In & case brough he
scrutiny BY fors the Dty
close E!Eirn.du frlvﬂnl_uﬂﬂifgﬂﬁ#.

A hire purchase tormn, when
216,000/~ ©R he hsked for
for B it was found 10 have been allotted 1 some cihe: i

L
ﬁﬁ Unin_...r_u_ﬂuﬂ__ Authority wllotted snokher plot 1o him &t the

B i OF R5.3,30,000/- The State Commission held it 1ha
l__.'lvﬂnﬁ was nﬂnﬁis—p&tﬂ second Mm -Euﬂsn}ﬂ_
olsﬂi-ﬂ_.aw.n by him and the Development Authority was furtpes
alrendy o pay interest."* The same line of action wes followed by the
i‘r ssions of h-ﬂﬁhr_._::. Tamil Nodu'™ ond  Andieg
tate 1 However, where the delay is due 10 circumstances beyond
&hﬁ—i%g.%ﬁirﬂﬂigﬁﬂﬂ
the €% ihe Supreme Court in Gaziabad Development Autiority v,
Reo® EE%@E:ELE#&EEES!E
_wi.n_ ; nnmu panding oves possession of the plots 1 the allotiess was
_““”n%n-owﬁsmﬁ% of the court obtained by the landowners.
 he Caloutta High Court in W.B.EI EEF&!E Corpn v, Stite
n.. nl_:ﬁn..a.ﬁfnﬂ_ that the allotmenl of developed site under any
' icular scheme prepared for a particular purpose would defininety
fall within the CP Ast. In the present case the Government of West
g.— ﬂl—‘ﬁdﬂdﬂﬂ vnst tract of land to lessee, the WRE]
Eu—nﬂ-uﬂun Corporation(a Government sﬂn%ﬁo_. setting up
IE developing an industrial complex for electronic indusiries with

q.gﬁﬂgr?.fgnﬂu%qi.iiigi
" aformity with master plan to be submitted by the lessce The lessee

-m. Joginder Singh v. DDA, 1994 (2) CPR 629 (Del)

17 1994 (3) CPR 5 (Raj.).

8 Vimal Flai Owners Association v. Vimal Constructions (F) Lid 1994 (3)
CPR 534 (TN).

19 Galaxy Apartment Owners Asoclation v. Dr. NRK Reju. 1994 (3) CPR 23

bt (AP,

20, (1996)3 SCC L

21, AIR 2000 Cal80




was also required 1o BITANRS SEWAS trentmeyy ,,
roads, power supply and water supply o thei, d .____.:.._. :

stipulated in the agreement of lease betwegy, the _n...._._... ..... ....___ ._:.r
Wu.__..ﬂl__ and Electronic __ﬂﬁﬁnﬂ.u. Uﬂ#ﬂ-ﬂ.ﬁ“.”____a:._...;...._ U .___.._
(WBEIDC). Pursuant to that purpose, and iy #ﬂna:““.. ﬂf_“.“fﬂ
undertaken for the purpose the land was developey g wig __..._.‘_r
plots and the plots were allotted 10 deserving i nEE nrz._....”.,_._
for setting up of clectronic industries on aasna_.:nnosua_.!_ Iy
framework of the contemplated scheme, The n.:ﬂ#ﬁ____u...”..n __.._:_”_.r
was, whether it was mere transfer of land 1o anyone ore g
plots under a well thought out scheme 10 develop efeery. _.f”._
through competent persons of agencies , and .H.Ha_zll
provisions of the C.P.Act?.The court held thay ; f.f”.
transferring of a plot of land by its owner to any 5.._,.,5:”. oy
to take the land for any purpose of his own choice. |, !.“._a..:.ﬁ
arrangement under a well thought out scheme to nnfa_n_.hg?ﬂr
industries through competent persons or agencies with 4, -”E!
of infrastructure, like the facilities of electricity, ,__E.._-wﬁ!.
Qualitatively, it was something different from a mep,
Therefore, in view of the scope of the Consumer _..asnE.H.f
the definition of relevant terms contained therein, the Hasﬁ.ﬂ
undertaken by the WBEIDC to make allotment of plots 4, ._r
deserving candidates for setting up and development of ¢
industries falls within the ambit of *service’ as defined in the Cp. Ag

and therefore, the matter will come within the scope of thm Act

In Haryana Urban Development Authority v. Raj Duiha” ,
petition was filed by HUDA for quashing the order of allotment of
residential plot to respondent No. 1. The Court held that the question,
whether a person who makes an application for allotment of plot i

scheme notified by HUDA can be treated as consumer, and tie |
functions discharged by it can be regarded as service within the ambi |
of the CP Act, has been conclusively answered affirmatively by & |

22 AIR 1998 PEH283

<« Wed™ cdiet® o 100

p'L coplain any restriction on e
.._.a:r-n.n..q—._n ,.__.H.“# could be made by the 1%4”1“3“.
-mw. sosieties, is & clear proof of the intzntion of the suthorty
___.nnn?n iﬂmﬂaﬂ__dﬁ applicants will be considersd by 1t for The
A the b of land earmarked for grous housing purpoe.
i_a._.._oantq..m-_mi_ et cannot be consttusd as 3 promise held by the
ﬂ-—ﬂ-__l__ lun—isiiﬂﬂ#gﬁ%&ﬂﬂﬂfaﬂg.
lﬂ-#i.’nw“__bﬂ_ﬂﬂb_wnu__ decided o allot land a1 the revised mtes endey
o nnunni”ﬂ_..ﬂ!n. the inchoate right of comideration which came o
fne BV itioners on the basis of the application submined by
vest .n.“”._ b, SHS TR S Gavne S B
(e, Eﬁﬂhﬂﬂnﬁgﬂ;ggﬁiﬁmﬂ%&
called H of the doctrine of promissory estoppels = It was further
oh e s the reoord of the care thiows Wt HUDA suthiorities had
neld L B mplainant as early as in the year 1986 tha she can
iptimated deposited by her. Thus, there was no basis for
g the finding that the suthorities of FREDA. st e
“ﬂ-ﬁ!ﬂ or that they withheld the camest money deposhed ry wee

with an ulterior motive.

ivi denial of comfort and service to
nﬂﬁqﬁﬂfﬁﬁi& would amount 1o
consumer, 1T the ﬁiﬂﬂmn?ﬂfnﬂrwgiﬁﬂiﬁaﬁuﬂn

then it would be unfuir trade practice.

3 ?r%iﬂ%onwii%i?wguﬂaﬁwg?
the Express giﬁng%mﬂiqf nﬂahﬂiumlqss.,_.
C.W PNo, 8905 of 1997 !&iﬂ&aﬂ&?n&iﬁ
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Complicated Issues
The C.P. (Amendment) Act, 1993 .. Mag
au

represcntative suits or n-l.w action suits, wijcy, ol Moy
where there are “numerous” consumers having - e ____..__H_..r
faw snd fact. However, some important isgye, E_-_J.n Boey,, "
sevice were ot disposed of by the Nationay oo ™% 1y
ground that the issues raised Were complicated ung 3y Sioy oy
in a Civil Court and not by this commission, In w:asﬂ_ bo o 'y
Chief Officer, Nagpur Housing and Area b...iota.ﬂ”...i zﬂﬂ! _
titioners comprising of 569 tenement holders u-wan,..nﬂ...__“
grievances such as re categorisation of Nats- »Exi.:
enhancement of prices; loss of plinth area ang E«.&ﬁszfr
material wsed for construction. The Commissiop n-.zrs.a:zt
EEEE?EEFEE‘EEEH ¢ w fhy
questions of law and fact which required urro;_“aszr!

documentary evidence. The Consumer Coury nﬁ:u!ﬁnﬂ!ﬂs L
ried by a Civil Court for adjudication. It is unfortunag gy, *®
view has been taken by the National Commission in ﬂnﬂ#.un___..
apparently seems to seal the fate of class actions. By their e
such representative suits would be complicated, Worg

: It stems
Commission has not taken into account the Amendmeny Act “:5“

24. 1994 (1) CpR 797 (NC)

FRYICES AND CONSUMER PROTEC 1 ‘ _
Ak
f/f Vol 1

\\\I\E;E? wash and painting of windows, grills angd

wo
q__-.tn__._-_h ission concluded that there was bad workmanship,

L%....E._.Hu puilder was directed 10 provide the abiove facilities or o

. fiected owners, Similarly the Meth
o P FI-HE_- 1o the & q.ﬁ.ug-ﬁ
. ﬁu!vn:

o jor™® provided reliefl to several consumers againg the

sinte COT s if it were a class action. The Commission held thyy
V puilder i :

15_- e 1-5— raised the common questions of faots and Tawe,
, was RO illegality in joining the four complainants a5 partios. The

the was held linble to refund the amount with imeres and

,ﬂ_tl._ Rs. 50,000/~ 10 cach complainant as compensation for failye

» the flats in due time.

,.ﬁhnaﬁﬁ. anunuﬁns& that by their nature, such represaniative suits
= complicated but the same need not be referred 1o civil

ould be

,n_.ﬁ_._.___r_ for adjudication. The Amendment Act of 1993 clearly provides
ﬁmﬂ ive suits or class actions 10 be instituted before
i

, Redressal Agencics to provide the facility of speedy and

wﬂhﬁ justice to the aggrieved consumers,,

- peficiency in Service

%J.Hﬂn question that arose for consideration before the Consumer

ﬂmuﬂns._s._i a direction can be issued under the CP. Aet for

' removal of latent defects which could not have been known at the
.ﬁfu of taking possession of the house or land. In such cases, the
dofence taken by the Boards or private builders was that at the time of
taking possession, these defects were not brought to the notice or the
m-_E had signed a declaration at the time of taking over possession.
‘These defences were negatived by the National Commission and the
‘State Commissions and issued directions for rectification of defests
by virtue of clause (e) of section 14(1) of the C.P. Act.

50 The National Commission’’ inquired how latent defects in

- sonstruction would be visible at the time of taking possession. 1t was

.”...E..Enmws,
« Dilbagh Rai v. Housing Board Haryana: 1993(3) CPR 31 (NC).
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only when the rains started, water dripped it
the house that these defects became patent, 1y, n”::"rr .
these were latent defects which could ¢ B LTI
time of mking possession and the complainagn i-”_na.. by r-: \
expenditure that he had incurred to remove defect Nt _a, __:_.
also relied on the judgment of the Supreme ﬂﬂ..:u_.. The Cog _:.___ \

persons responsible should be required o i g n_.f.__gf

Likewise, the Andhra Pradesh State Commissioy, w__ 55,__3. W |

builder to provide scparate septic tank and n_ﬂn..._“_r.
within two weeks. The State Commission held tha _..ﬂﬁ_xa _.._5.__.1
failed to provide minimum essential facilities. . r.__?n

In a landmark decision, the National Commisgiq, %
since the amendment of 1993 and the addition of ¢, ;
-k_w-E_EEEEEEEnnH.}ﬂEEEnﬁ :
in service be rectified, it pullod up the State Commissigy 1.~
held the view that the Forum had no jurisdiction 10 direct E-q _.a....-_
remove the defects. The fact that the house allotec had ““..
declaration at the time of taking over possession that ‘(b o i
complete in all respects’ was held not o constitute any ﬂs“
against the recipient. By this ruling the consumers of housing iy
are likely to be greatly benefited,

Escalation of Construction Costs and Delay

Those rendering house building services have been allowes,
increase charges equal to the amount of cost escalations providy
there has been no inordinate delay on their own part in which e
escalation during the period of delay may not be allowed. Howew;

by

Eﬂnﬂu—ﬂ f

28. Lucknow Development Authority v. M. K. Gupta, AIR 1994 5C 780,

29. Galaxy Apariment Owners Association v. Dr N. R K. Raju, 1994 (1)CH |

25 (AP).

30. Pushpa Pathenia v. Rajasthan Howsing Board, (1995)1CPJ 150 (30
Sec also Vikas Pradhikaran v Devindra Kumar, (1996)1 CPT 268 (X0
where the authority was directed to provide an altemative plot =i ¥
scheduled payment.
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3—.—:;3 of the consumers has been thay the

ucrl
- of the “”_...“:n Housing Boards) continue to charge inmallments

wg__mul_an was inordinate delay in completing ..._n construction and
whe? ihere sysion after the construction was completed.
pand 8 ncﬂn escalation clause in the agreement, they have 1o pay
wl-uuoh_. "¢ on sccount of galloping increase in the cost of
._E_t_a -._M...ﬁﬁ;_u was held to be a deficiency in service by the State
n___._.___ﬁn._r—nn-n? of —._.__._._.-h-ur_ Pradesh in Dr. 5 K Ahlwwallia v, Chigf
Dun_.!_um_nuh._ﬁn Housing Board”' This order was also upheld by the
m__uﬁi....ﬁ .smuu_,na. Following this decision similar views were
In_mo.l._ by the. Stare Commissions of Karnataka P UPY | Orissg

n_.n&& ira®
.:I._mvt.rnwn.o regarding competence of the Boards 10 revise the
he flats and fixation of price were raised before the National
cost 0F g it Housing Board v. Datania Amritlal Fulehkand
Commiss the National Commission that there is no statutory
a6 It Wits _un._ﬂ Wu_. o 1

= jort Upon the Housing Board to sell the flat at the tentative
u!ilﬂr—.:a sed in the brochure. The price of the land, building
wwailability of land, supervision and uﬁﬂ+ gement charges are all

iablc factors that enter into price fixation.
The Commission observed:
“The queéstion of pricing camnot be gone fnto by the
Consumer forums since the price of flat is not fixed by any
law and that even if some extra charges have been caliacpel

31, (1991) 1CPI 48] (H.P.).

32. U K. Ashoka Ramv. Cyma Constructions, 1993 (2) CPRAB7 (Kar.).

3. Chandra Sahai v. UP Avas Evam. Parishad, 1993 (2) CPR 461 Ed
M.  Orissa Housing Board v, Biswa Nath Misra, 1994 (1) CPR 78 (Ori).
35, KR, Mahawalla v, Army Welfare Housing Orgn., (1995) 111 CP] 184.

36, 1993 (3) CPR 650 (NC), See also D.D.A v. Kaminichopra, (1996)1 cr

285 (NC).
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DDA and followed in D.D.A v. AN

by way of price that will not congstitue

@ Broun
is a deficiency in serviee on the pary of ¢ th

.-.bﬂ_ gﬁhﬂ» : ‘.ﬁaii_
_u—#.__h___.__...
ted in Giarinngg,,

The same principle was again reitern

; “Saigai™ l
escalation clause, the National Commission in ¢ S : T W

g i
held: Nrindar Eﬂw.é

= Ty
L]

“Escalation of price does not Jall within the defi ™
deficiency of service. Escalation clause o o

¥
demand of a reasonably moaderare .

escalation 1, ™
deficiency in service; It would be so it is in gy e 3
an unscrupulous exploitation of the cansumer, * e o

In another case, the National Commission'®

there is no delay, marginal escalation is justified, ._.._.n___au“hrﬂ Whey

was adopted by the State

Commission of __a-r!.na.ﬁ-#?ﬂ;

Mahawallia v Army Welfare Housing Organisation * K

pricing of services is onc of the factors over which
cannot play much role. There cannot be any in
pricing *' . The Commission also cited judgment

Court in Premji Bhai Parmer v. D.D.A » wherein
apex court:

It has been repeatedly held by the National Commiss:
Sion gy

Consumes Fora,

terference in Mattery

ow_..rnw.ﬁal
:iu.-rn_n_d_r

283

(1993) 11 CPJ 404 (NC).

(1996)1 CPJ 34 (NC),

DRS - 87 Applicanis Assoclation v. City Industrial Developaen
Corporation of Maharashira, (1995)1 CPJ, 164 (NC).

(19953 CPJ 184 (Mah)

Gufarat Housing Board v. Datania A. Lal Fulchand 1993(3) CPR 65

Emﬂ&?.&&aﬂ.hﬂulmﬂiﬁiﬁ&ﬂ?ﬂm , AL K
Adhikari, (1996) 11 CP1 47 (NC). ;

106

Val. 1

ice
il the Lﬂ-ﬂ.ﬂ_‘—ghﬁ.‘. .ﬁk- Pr
cam work tainly not be expected 10

E he
ave beecn __—-H:u‘ set at rest _uu_ t
S8y hﬁﬂ-ﬂu to h

gon % huntn_...ﬁ_ﬁ-aﬁ:__ Authority ¥. M_Ebhv&uxﬁﬁh_

| jt held: s only on the communication of
gup™ s when t.,___.,M_. ﬁ-}n&ﬂlﬂ. or rales prevailing on the
Hlotment
jer of @

commt herwise
.on is applicable, unless af .
e naﬁn““ﬁ Muun the respondent is not willing

%? the hﬁb_”m“h.h.._ﬁ-aﬂnth at such rate, it s always
take OF © the allotment.”
H.q_.ztlﬁwnnz:u. dinate delay, arbitrary and cxorbitant
wrongs forming the subject-maticr
ncresses .“.“nn..u_“““u :M:h..nﬂﬂ H”__m thersfore, jurisdiction of
un.__w___ dispute Y < on these matters cannot be denied. When
Consumet Forums is not delivercd within the stipulated period,
possession of ﬁ” denial of service. Such claims or disputes are
) ay 50 .Hﬁm immovable property as argued but deficiency in
pot #.3-_”__“!.53 of particular standard, quality or grade. If a
a__.%:-”q a house uses sub-standard material in construction of a
”ﬂ”ﬁ or makes false or amn_n-umnn. Rvﬁﬁugan nvam_m the
condition or possession of the house, then it is denial of the facility or
henefit of which a consumer is entitled to claim value under the C. P.
Act
Conclusion
Sinee early sixties there have been new developments in
overcoming shortage of housing in major towns and cities. As one of the
objectives of the state has been 1o provide accommodation 1o the people
and for this purpose State Housing Development Authorities and
Fﬂ”ﬂ“ﬁuﬁiﬂﬁﬁ With the passage of time some private
existence. They acquire land, develop it and

2. AR 1980 sC 738
9 AR 1995 gC 1(3).



of Press and Contempt of Court
m—.ﬁn&ﬂi Reasonable Restriction i

Dr. Vijay Saigal®

of speech and cxpression = envi
many malp .__._u. “_uuu__n € sub-stinsard munesin, delgy 14 N | B qﬂ%ﬂiﬁ#n.—ﬂ of India provides Ea“ __Hr_”n E-”.ME r
over _nin-ﬂ. e OF SOMETTTEIN SORS 280 interey L:!... | _._._.nn_u _i_w*...i:! a_.l.___ jdeas subject however 1o reasonshl ___w_ .E_

% ' ey : & = MESICIion
pretexts which have become SOEE of loss, harassmmeny gy ™ mposed 40 s the inalienabie ight o the Indian geople o spes
agony 0 consumers. The Development Authorities or privage E_i.. # _g.u.aﬁu._ Euu their ideas Treely. The Supreine Count has al
%ﬂﬁgaﬁﬂg_mﬂﬁﬂwmrnulﬂugnﬁnr”” %!nt&ﬁdﬁ.li?iﬁ#nﬁ.iﬁ&ipﬂ_i“
cquipped E,EHE.. the might X . Any defect in CONMuci, procesd (&, inalicnable and ‘_:ia_nw_.__u. !_.m_ tramscendental.’
ﬁﬂgﬁiasﬁﬁﬂsnﬁf_nﬁ”ii“““_ﬂsﬁff sﬁﬂ% iﬁﬂﬂ%ﬁniﬁﬁnﬁnmﬁg&ﬂﬂ.ﬁ
{he service was defective or il was a 1 FApFeseted fiey _ir_. dhough the same is not mentioned specifically. in
would be unfair trade practice. A person who applies for allotmes ﬂq_ u.an_._uﬂm.”“”. This fact have long settied in jodgments ie Romesh
Eﬁg%ﬂmﬂlﬂl%ﬂ—_ﬂ.n%gg-ﬁrﬂﬂ; Article ..Enﬁ%n.h&m!rﬁaﬁﬁﬂunﬁgﬂg
enters into an -ﬁunﬂ_uniwr a builder or & contractor is 4 poteniiu ye Thappar ¥ i of Indid', Bennett Coleman Lid. v. Unlon af
ingem%nrgiiinﬁﬂﬂuﬂ.ﬂ,ﬁi.- papers(p) L
defined EL____.!EEE_.H&_.&.? C.P.Act. E_Ea.un___-_- underakig i&:.i_-am e vusirictions can o be imposed on . Cue of
Egigﬁggﬂgaguﬁngg ........_ W.utﬂ?ﬁnﬂ:ﬂ.}ﬁﬁiwfﬂu:ﬁ..nﬁﬁii%i
discharge what was otherwiise State’s function, one af the ihew the grouess Court. Naturally thesefore, such

e wom to provide e | | Smad nprosaion I Contempl of g

objectives of such social welfore measure 9 THER sch and cxpression which includes fresdom of press &%
efficient and cheap services to the people. Therefore, Goversm freedor o oastituling Contempt of Couts.
%giﬁiiﬂﬁiﬁy!ﬁﬁ fe :1_..%?_.&55& < %
Q.EI!%E%LE_EEEE.FsEE A L
unfortunate that since caforcement of the C.P.Act there has been s . .n_mwrr?a..gﬂ.uiﬁii.i.inﬁai:!.
Elnﬁgiﬁ_.rﬂ_ﬂggg_.ﬁﬂngn:nﬂ% AR :

ga?n&bnli&&ﬂ:iaﬂw&snﬁﬁai
a5 public accountability is necessary for healthy growth of the societt

_
u
.._
; :uﬁmn,suﬂiacun:&au.!wﬁﬂﬁ_ﬂr
5 E:ﬁc.mﬁuq%zfﬂqﬂiw
6 AR 1950 SC 124,
7 AIR 1950 SC 129
H
9

AIR 1962 SC 305.
AIR 1973 8C 106,
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Enﬁaﬁ..q. the question ..‘_,._a/ ‘ . D

w
before it transgresses its limits and ——..:._N ﬂ—.aﬂ_.__ﬂ-_..ﬂ— af;.ﬁx_ of E%ﬂﬁiﬂgg
assumes importance. 8 4 no.:n _Js__.__rr ol lfe 1o bz an echucative ond mobilizing role 1o play. 1
The Apex Cowrt in Re: Harijai Sirrgh'o B owlt an mporiant role na!.__.u“..nfn!.t_n opinisn @l can be

L ey
freedom of press vis-d-vis the law of na..nn.u_.ﬂmg e b Eai..lia?ﬂt ¥
following words: 8..#.:2_ Yy .:-ﬁ.ﬂ-:nﬂnn__.___!zﬂa sndh e
Lot ™ u«n—.ﬁg&g%ﬂ&ni 1 the newspases

%E&uﬁ.nhng;@” ..ug = .uB“.t.ﬂ%”Hnﬂn.-nn the proper feelings of the people med give

of O 7 ssion 10 1t
Eiiﬂﬁng@??!au&uﬁff#” %?iuﬂg_nnﬂasnﬂqﬁrtﬁgtﬁ
well being of the society. It is also considereg hang @iy T Fearlessly express populac defests.
?E% Q.hi;g-.q P #ﬁnﬁ-ﬂn—_h}. n__.ﬁw.._-n_. je conclusion drawn by the Apex Count is: "k,
of the indyy, The incvitab -
EEI%*EHQEHEEE.; c?ﬂﬁiﬂnilqiiﬂnﬁij.gﬁnnﬂzﬁﬂﬂﬂﬁ
attained... The freedom &‘.Ebwﬁ%&,?; be there’ 1r_nrﬁ5..=ru~.“qﬂhewunﬁ?1niﬁ ‘
a = Migthe, l-u_n B :ﬁaﬂnﬁE o, upreme opmed.
all other liberties in a democratic sociery’’. o ﬂ“w-?gr: of Press s mot absolute wnlimized and
The Court further observed that: %.EEE:EEEEEEEQEE
:?n%&ﬂ.ﬁ.%irﬂ@?&ﬂiﬁ %&liﬁ&%ﬂiﬁu&ﬂiﬁs:ﬁ%
intelligent participation of the people in ail spheres aud gy, roun to an wncontrolled license. 1f i were whlly ree even
of their community as well as the state. It is their right 1 5, ?%%: =E.E.__EE&EHM?
kept informed about current political, social, economic anarchy ﬂn%w.ﬁ&?:ﬁnﬁﬂsﬁ
. o E%mﬂgabq%ﬂz In fact, the
cultural life as well as the burning topics and important sy press free 10 SRR 3 i caadanee
of the day tn order 1o enable them to consider and form broad element of responsibitly " ¥/ sghts of the
the journalists. In an organized society, the rights of the press
opinion about the same and the way in which aﬂ_‘ﬁn?ﬁ vave to be recognized with its duties and E%EE_;:M
%E&Eﬁn&!i&ﬂn&&.mﬁhﬁg%a i the soclety. Public order, decency. EEE.E_E.__&
Sfimctionaries. To achieve this objective, the people need o | E__E.Eﬁu-unﬁvn«amnﬁ.&n ?-ui«&?u“nﬁ__...a
clear and truthful account of events, so that they form their Egiﬁifagiz?gn& s
E&qﬁ_iaﬂ_%ﬁgg%ﬂnicﬁin!g? spaper publishes what is improper, mischievously folse or

such matters and issues and select their further course of |
action. The primary function therefore, of the press is P
provide comprehensive and objective information af o
aspects of the country's political, social, economic @ ——
12 14, at78,

13 .
10 AIR 1997 8C 73. 14 H_._r__..
0 a7 _
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. f democrgey, ;. ¥
Eii.gﬂgrargsﬂnﬂﬂnﬁr.isﬁ:,!
or expression by democratic action'”. Interesty of the n.usnnf# _n.nf_x__._
E-EEHHE.EETE&!E.?:? ___n.._:_.FE_
ilr&t!?ul!n!érifrrﬁugﬂﬁ”:!&#ﬁr
ﬁm.ii;ﬁ—.ﬂhﬂ-n publication, the purpose of the nmmuuu_...?u__ﬂ. thy
om of speech and expression. Ewr&u:ﬂ:ﬂﬂafﬁi
others right to person or reputation', " n..?f
~ The Court further held that benafide eriticism of o
Eﬁmﬁ:wﬁgnﬁuh&a‘.ﬁifgasiq-;r
..H.-EE?- eriticism are 1ools to sugment forensgic tools qﬁfgg:.
Hgﬂﬁnﬁﬂ_. GE.E...E. tive, public criticism even iF i stightly o
Ew&s__hﬁ_ﬁmﬁa_ play in preserving democrati ey
In Re: Arundhati Roy", the Supreme Court held that
“Fair criticism of the conduct of a judge, the Institution of g,
%Eﬁ?ﬂ&:ihgaﬁﬁiﬁﬁgﬂﬁﬁ=
kiimﬁ?&rﬂﬁihﬂwﬁa?ﬁé To ascertain the
gﬁbiih&kgﬁﬁgiihﬂiﬁﬁ
giﬂngwﬂgghrggg

19 AIR2002 5C 1375,

112

g 1al destroy the institution itself. Litigant lasing
= o 1 “th

AN CONTEMPT OF COuNct

would be the Jirst to impute motives (o the judges
i the Cour! aions in the name of fair criticism which connos
liﬁﬂailtuil-agiﬁfuiﬂ
t i‘ﬁiﬁhh&irﬁ.b&%

15%&... in Haridas Da3 V. Usha Rani Banik™, the Supreme Coun
o faith of the people on the nstitni
ﬂ..uﬁ.._ ﬁnn&._riﬁnn..ru SN matitution of
. __L__unl_ art observed that by atiacking the reputation of judges,
ﬂagqﬁwﬁn% Striking a note of caution, the
.i:EnﬁE iigﬁngnﬂ?_ﬂngfﬁﬁ

nimci_ﬁsiﬂ_ni._unaﬁu day for mankind ™
pstinatio” phasized that:
ﬂa_na-..__nﬂ .&zﬁ&%ﬁ.nﬁqﬁbﬁnﬂ-ﬁi!&r
" e right 10 €7
uts conclusions as to a legal proposition, or question ity
ttﬁi?@ﬁhfguﬁm&auﬁﬂr%aﬂnagg
i t:iﬁ?niggﬁmiﬁ%
nabm ge and are not designed to willfully or mallciowsly
i%u&:intﬂiﬂ:&.al Conert, or tend to bring it into
%haﬁuﬁ:ﬁzﬂﬂnn-h-ﬂ-nnru%&.ﬁi_ﬁbn
Court is entitled, cannot be questioned The right of free
.{Lmn#wgn&.-ru%ﬂgin o liberty in a free
gnmn ours, even though that right ks frequently and in
" many instances outrageously abused. If any considerable
EEthi!gmn?hEE_nﬂnhrﬂnﬂi1vﬂEnnh
-lﬁnnﬂ.ga\%ﬁﬂcﬁuﬁnﬁn&.ngﬂﬂﬂnﬂ it
_cannot rely upon the Courts to administer justice thar portion
ﬁﬁi%ﬁaggwﬁq_h_ﬁ?sg&n_c

2 14,139

Il AIR 2007 SC 2688,
R4, m2694,

B Ibid.
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OF COURT
the conclusion that it is better s,
3 L I " "
Courts failing to do thelr dury, " fake 2..!..5 i .. . aringsney and any infraction would invite
wo N T o with ¥

In RK Anand v. Registrar,
nl..i__..nﬂu!.:.“ and extent Hﬁ!&hﬂ& !M.“”m.. Whe S,
. Loy I
risl. In the present case, wling Programme aaaf_.;._...:.f o v 2 ! o
E-EEEEFELE. ....rrf_ Y 19‘—.4 ﬂ&ub.n i-iﬁ%iiﬁﬂﬁﬂ?ﬂiﬁlﬁ, The
mecting “vﬁ_nr_ Public Prosecutor and m#._.#l !._.._.#l.l#_rr; [ —‘Mﬁ—‘- .i.#r_n.n__-_-ﬁ_ %ﬂmﬁﬂ_!ﬁﬂg-ﬂu EEJ?HHHGE:E”
negotinting for said witnesses® sell-out in Un?#noﬂ“f ! ‘al.“—-n_wn_u Euﬁﬁﬁilutamu.rnﬂnﬂ_a_ coRLrse

Vour
high price. T

Permiggio, X TV chanmels
Court or the Chief Justice of the Delhi High ¢ _.H.:__..H %qﬁﬂi%i_ﬁiﬂ.giﬁn

f ; ; noped OEIBMmMES. The Courn ohserved:
submitted the sting materials to the Count before ity 4 -.ag_._rr_ i operatio! e human activity in the
: ehecay jr fomar® other sphere of
held that such a course would tantamount 1o pre-ge the 1 inite almost €vETY
iorship oy, 0 ~fL] ke news media has a very brocad specorum
of Court proceedings and this would be plainly gy nf electromic

il
..SE..:I.

[

E.uiqqganﬁguiﬁuﬂﬂwﬁ_: Ay panging DTV being one of them) are second

Articke 19(1) of the Constitution,™ Uy, n}!‘l..u_:__rntﬁn _ﬁz_ in matters of coverage of news,
However, the Court continued that media is not & :.u_."__.n_._._:__..__q._ur fo mone i ico i repartiig, reach fo the audience

4 abjecivily N T

any kind of report conceming a sub-judice mattor or vo gg , mpartialiny GHE 45 lic opinion and are actually
E%EFn#EnEFﬁuEEEQuﬂﬂﬁ ii&waaﬁﬁaﬁ!& api
ru&i;iﬁzui.#rnaﬁ:ﬂoﬂsaﬁgnﬂfiﬁli .
EEE.-E-%EE%F#&E&%_T{E
would invite consequences.”

EEEEE%E:&.HE&-
sting operation is an incaleulably more risky and dangerous thing &
A sting is based on deception and therefore, it would attract the kg

ign TV channels. But that Is not to say
from biases and prefudices or they do
commil do not tend fo
mistakes or gaifes or they saometimes :
% jalise ighly serious issues or that there is nothing wanting
.1..__1« social content and orientation or that they maintain the
. F%i%%w%ﬂ. In the quest of
excellence they have still a long way 1o go™

7% 14,1198,
24 1d.,at 269293, 29 14, at200.
25 (2009) 8 SCC 106. 30 14, ; 204,
26 1d, et 197, N ihid

27  Thid, 2 I, 812045,
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‘ d Consumer Protection Act
Y | Neg!

e wedic® 1986: A Perspective
My * Dr. Satinder Kumar

E_-u.._nﬁnuuﬁi is a nobel calling, but at present it has

. med like professionalism and easy 1l
. ! dowbt 5 ount of factors like pro easy flow
The natural conclusion which can ifu.-__” Znuu_-n—mqnu ﬁ-‘ﬂu——ﬂ..-ﬂ when consulted by a patient owss him
g?iﬁ.?ﬂsﬁﬁggnﬂﬁ Arawn g i ia?.&ﬁliﬂrﬂﬁuainﬁnﬁiiwﬂﬂﬂgﬂﬁwﬁ
n..._oui”n same amount of freedom of v _._u ”..”uar_?fr”f Hﬁt% of any of these nﬁ“ﬁ- supports an action for

tilable under the Constitution to ofhers CXpregg, b ingly ¥ ical practitioners.
Elﬂﬁuﬂﬁgﬂwrﬂzﬂ? .._._ﬂ...grq”..xs._:._ rﬂi%ﬁhﬂiﬂ%i:ﬂuﬂnﬁ%%wwsn
democracy has been recognized s fole of the .r{.... i ,.Eﬁ.m:c-u.wn with in the ambit of consumer protection act
responsible towards the i Enrﬂrg_ﬂ.n:. n‘mr!i&ugﬂuﬁhﬁﬁﬁgiﬁhﬂuﬂgwiﬁniﬂn
towards the uﬁ.ﬁ?.—.rna_.n_u!_m-nssnﬁn_:f jt is wor !E_n.ﬁa&nh%gwnwnﬁnu.ﬁ.m
people to bring out matters £ oublle he oy o 004 egligenee’ A

hailed but it has also been poi : CONCetn oedica! ause he made an ervor of judgement, cngaged

pointed out that while puby e merely bec il <
?gannanagaqﬁfmr& 55»3#..&4 peplgenee of scientific medicine in any of its branches un ing
gg&iﬁ?%é. "_.En.«.a_ﬂﬂ E...&;u?..__.._. he . . put not in the fields like t% H.E_n__ﬂnn- =
tendency to interfers with due course Hﬁe:& Matier publisheg o liq.i__&nuq_. __..u q_..q&“ .n..n. Unani, Homoeopathic or Biochemic sysiem of
di of s Y Wi dispargge, surgery the liability of the doctor depends on the nature of

E-m.q ngag_ﬂgirﬁs fhe u:ﬂiﬂgﬂ- oy &

hgwgﬁgtgéinggﬁmﬂﬁ n this context, the bﬁﬂﬂﬁ—.— o House Lords

?aﬁ?ﬂf%ﬁ?ﬂqﬁ%?ﬁﬂﬂuuﬁ%g
EF%FE%EEEﬂIﬂ:&FEg_EH
1_._ -

follows : .

- a.:qﬁaniaﬂiiﬂnzﬂh!&ﬁ%qaﬁi
iﬂu&?lﬂﬁ&ﬂn.vin.%iuﬁ%a«%ﬁuﬁanﬁ
Er.i_ﬁ.:tna:_ﬁsﬁiuaﬁguvnnuanﬁ by a reasonable
competent %miﬁq man possessing the standard and skill

ﬂ

*  LLM, Ph.D, Sr. Assistant Professor, Department of Law, University of
Jummu, Jammu.

| Gmat v, Australian Kmitting Mills Lid. (1936) AC 85, 103 per Lord
| .’—_.E.

i 2 Sec.2(d); The Indian Medical Council Act, 1956.

_ 3 198101) ANl ER., 267.

33 Id., at205.
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Therefore, if acts ordinarily, then shall be liable f,,
L/

other hand, {f it is merely an error, on the pery "5l , g perfort tn.... s
will be exempted from the imposition of -__um._nﬁ_hw”.&...:?;hff t‘tn.:_ﬁq was sated bY
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duty of observing ordinary care » by virtue of which . h \xﬁ&.‘ ) devintion from = o liability it must
has suffered injury 1o his person or property’ . Py unﬂim__ﬁ_ e, Therefore, in ordes E.E_ s
rﬁ.ﬁcm:n_u:-liqiunn:nnzﬁwiﬁﬂ_&nuiﬂnﬂiff eviden© i) that there Wa* g ool 2 in fact adopicd was one
the defendant with the liability under civil and eriminal law, ._..u._.; e SO ME aot adopt it (iiii) that the courss “.io._.__ e
what may be negligence in civil law may not necessarily be i—.a“. Jefcndat fessional man having ordinary ki g
in criminal law. Hence, generally speaking it ks fhe amount of dog,, I.E-QE-EE ; = Sonal pemeiics’.
incurred which is determinative of the extent of lability iy i, he j s determinative of negligence n.E_u :nnt@.. . medical
; it is not the amount of dam coming 1o the relation
However, in criminal law it i3 : Y ages, b i Surprisingly HrEﬂ-iE.aﬂuni_%
amount and degree of negligence that 15 .__n__,w:uansi of Tiability a3 neglignnee and coOnSUME g#ﬂ_ﬁns rendered by the medical practitioners
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architects and others are included in the categy d %lﬂuﬁﬁ&niﬂ.— o3~ % been defined 10 mean
lawyers, doclors, = ke B ind Ea-ﬂ_.._mnnago.i,:.rﬁ
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ed with a uﬁ_amﬁ_ skill would bn:ﬂ.u_q be admimed ¥ ‘gervice of any
perform fhe .-
undertaken to be unq?a:& only by the person BREEY 7 d.atlf dth
% Herein after 1o roferred as, the Hal'sbury Lavs f England, Vol. 30
o ed., 35.
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# k - EACT s ¢ - b= 2 E  CENTEpeE
palient of representatives having interest will not oo X s [ the i!l.._ emave
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, d thas is minor child is admitted w the hospital as 8
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%i?:?g%?ﬂ.ﬁ?&_x&n.:ﬂar ___.ti._n.iin 1o, Further the court dicected that the foct than

of the citizens”. tthe g, ka&wa!%i&ia.iaﬂﬂ_ﬁqﬂfﬁﬁzsﬁs

Iiﬁ.?nmu&cnﬁ-.__ﬁﬁzggg, !n&n-_ﬂ-nﬁneﬁﬁ&_ of the medical council of Indiz and / or Sute
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EE%?%&Eﬁgiﬂﬁﬁﬁshf, ilaﬁa&iﬂ?ijﬂﬁﬁguﬂﬂﬂ.?w
Further, it was cemented by the observation of g 3, e Bt e patients a8 a paticot I8 ‘consumer’ witkin the rasing of
High Court in the case of Dr. C. Subramaniay , nf_.rf.. !ﬂuﬁn&uﬂpf:ﬁi&ﬂaiﬂfgﬂsgﬂuﬂn.ﬁ
wherein it was obscrved _-_Hu_ﬁuninﬂ.!_.r_& Fraay !_n i Ei_%nmgg.ugngdnw&ﬂﬁ
practitioner or a hospital by way of diagnos E.%F!%?E eRigc
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&Bﬂﬁ!ﬂﬂ.ﬁ_p but also to the persons working for
of the word “service’ mentioned under section u::En:!E!r anly to the cONSIImET organizstions
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riffﬂwaﬂggﬂ—ﬁﬂﬁgir%—ﬂn
‘e 1o the negligence of the medical practitioner.

© as in Spring Meadows Hosphals v Harjot Abluwoli™, the

by .
is and wE“M_”_
-.:EAEEF

patient or his ropresentatives having EEEE:EEEE#:
definition of ‘consumer’™,

Hence this decision succeeded in creating an stmogpe. ;
uncertainty with the result Eaﬂann:l.ﬂ___.ﬂ!.:?aj
suffered a set back and certain doubts were also raised with regud g
effectiveness of the Act in order to control the litigations coseny 5 EEIEG_EWIEEGEEW-EFE?&EH-
medical negligence. _ .%E-gu_.zin—&ngr-{mﬁvn%%

In this direction, the year 1995 proved a landmark yew it | Lo read with section™, of the consumer protection act, 50 35 10
history of consumer movement in the country, 85 the apex i =i _

26 1995 (6) BCC, 651.
27 Supra note 24

% Supmnote 18

1% AIR 1998 SC 1801.
30 Op.cit,

22 Op.cit

2}  Supra note 20, p. 6,

24 1994(1) CPJ, 509 (DB),

25 Sestion 2(1)(d), The Consumer Protection Act, 1986.
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elainn fon For Illll.l//y
En....?uﬂ-ﬁu! the negligence of e Bt . N
by .. : E!i:ﬁﬂiﬂﬁ.—lﬁiﬁa:@‘:!ﬂaErﬂuﬂE
.11‘&..1___:13 sorvices fot & conideration which has been
li_t_.tl_ﬂ-l_ o b __..l-_,t. Theroloee, the Supreme Law of (e land
1:__.11 o of Indin which Is 8 complete document alwo intends w
_.;nlih jrtereat of the citizens of the country while giving certain
_uf___.lu___ 1o its citizens ot the same lime gives directions ta

{ thase interests as well.

would be liable to pay damages for the g -

%Eﬁgfﬂiqg&igﬁfiﬁi? t-_l_._-

gi#%ﬂ%iaﬂﬂffﬁffﬂf -lll‘_
, T

o 4 .
%E.EE&EE.E&&#S;:EN;#?J. t.-suﬂn_ ction article’ of the constitution specifically declirss
depends upon him, the service rendered _.;_.:_.-._..i.F jn this © “__-Eiﬁ-!g!ﬂ&ninﬁuﬂn._.nﬁ?ﬂn#:w

. 6 Gueh
e o n.n_rﬂﬂrﬁrﬂﬂg?ﬁ#““ n-__a.
would not be free of charge and would constinye O g by
meaning of section™ of the act, rvice Wity 5,

More recently, the national commission in Nz 'y

Medical Sciences v. Prasanth 8. Dhananka™, awarded r.___a.__.._
: . R gy
compensation to the complainant ic. Prasanth S, Digmanty o
Egﬁnu_ruliquﬂaﬂingsfﬁﬁi iy
ﬁggﬁiﬁar&ﬂﬁmﬁﬂnfnﬂrﬂiﬁiwﬂg
Consumerism and the Indian Constitution:

Before discussing the Consumerism and the Indian Coms
apparently one question automatically comes in the mind i.c. who s
consumer? Generally speaking consumer means who conssnes
thing or who consumes goods or wha avail the services or cec whi by
or pay for the services. But under the Consumer Protection Act (18
consumer is a person who buys goods for consideration which b e

Eh_w- a soctal order in which justics, social, ssomomic
%iﬂﬁ&iﬁs:&.&%ﬁn Thos the sare
P he e of the people should be gives 5 ririy
%f%ts&-iﬂﬁ:ﬁsigﬁ
wﬂ—truﬂnﬁamn ni%ﬂﬂﬁgﬂhg—nﬁﬂmtﬂwﬁﬂ
to Bl B et standard of Hfe to all the workers which includes
El well, whereas Articie™, of the Constitition alio speaks of
Eguiuﬁg!ﬂﬁﬁmgnq? SociEty, proteciing
imgﬁEwa%wﬁﬁihEEeﬁ%Fn_u&E
f.%u—_&nuﬂﬂniﬁ;ﬁgb.&ﬁnﬁgﬂw
iﬂii!w%ﬁ-%%ﬁng
!itngiifiiﬁ?ﬂﬂrﬂi%g
Iﬂ!{!lﬁii&nﬂsnﬁ_%iﬂnﬂﬂn
Eiﬂﬁgéﬁsﬁawaa%s?aﬁsﬁ.
...i;ﬁ?i..ﬁsit&it!iiiﬂi%?f
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i%.gliﬂiﬁsln_@aﬂiﬁ%
wpplles of goods and ofher consumable articles in the market. Hence €S

—

31 Supranate 11, p. 4.
32 Sec 14(1((d); The redressal agency under the Act is entifled o
conpensation 1o the parents for mental agoty casaed by the meS<

%uq?&nﬂ;riﬁ;&?ﬁ!&galni
Section,

—

36 Suprm g 25,

33 Supea note 26 %1 Artsts 38, The Constitution of kndia.
3 Opasi, w!:.s.:.ﬁ.
35 2009 (6) SCC | Wid, Artlste 47,
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the psime concem of the state 1o u

be injurious to the health and safety aw? .Eq:_f Y
Consequently, if we analyses the OMSumen, vf..
consumer protection in light of the con TS ng i
casily say that, it 8150 aims at protecting e o " ety &
and the protection, promotion and E_mndn:_sﬁf of e o,
as consumers. Therefore, both constitugioy Eni;..s.._!
supplementary and complimentary of egch, _Ewisﬂn fen”.v
In the words of leamed scholar", constinuiongpy .
way of constitutionally directed fundamental gy, rzsf__
consumerism facilitates consumer 1o know about ”__.“. “an . |
services in all its aspeets and concludes that constitytion,; Pl L
consumcrism is an art and selence for ensuring P
promoting consumerism is directly
constitutionatism®,

Thus, it is pertinent to mention that ‘consumerism emphisiss,
profection, preservation and enhancement of human life. EH
consumerism as a social movement which energies consomers, qup,
new responsibilities for the producers and buyers, promoting comen
consciousness nnd education and their basic rights.
Concluding Observations:

To conclude with it can be said that medical negligesce nayke
attributed to the doctors as well as to the hospitalsiprivals
homes. A time of two decades have passed since the ensctmen! of &
consumer profection act and no doubt it has also played a crucisl k¥
safeguarding the interests of the consumers (patients). But it b1

b Wy
conmechod with the :

40 uq.EFFEFnE!ﬁE-EEii-Eﬁ:
negligence and consumer protection act, published in NYAYATZE
4243,

41 Prof.S.S. Singh of Indian Institute of Public Adminisiration New >**

: o
:Eu&_:wfl:&an&_wnarﬁﬂaa!ﬂ._pi
“Consumer Protection and Consumer Welfare in India”, S¢P%

42 Ibid

= ; imu_Fﬁiu;wﬂunrrﬂﬂE-iﬂﬁE

in the urban know about
a_.iﬂwﬂ_...aaaqi poerhe st know

..%1&%&%%&—%31«5

a Fa 5
e Indis. shortage of government hospitals in remate
Eﬂ- ﬁinﬁi EEKEDE%EEFE

L gps HEOES being financially constrained
__.._.n. 4!-!&!&3%__!5&& ing

i for the
yillage® -.HII#EEE:EEE._?EE
_i._-ii._. W:H-_HEEEE...__ the doctors solely responsible foe

_iii%.hﬁﬂiﬂﬁg_gg_w%:fgu

overy ™ %inﬂiﬂg%%rg?zz

pelow the r,nﬁﬁirﬂn
“!.Erﬁ%gﬂgﬁ E u

; . Minister™, rightly obscrved that we should be dolng a
Denningin Roe V.

e to the community, if we were to impose liability on hospitals
disserv

.i%ﬁ%&ﬂ%ﬁﬂﬁiv?ﬁﬁia&n

insist on duc care for the E.Eﬂﬁqgmﬂgqﬁnuﬁ_&n
%giﬁgrﬁrqaﬂﬂ?ﬁﬂﬂﬁ.ﬂ? m
liﬂfiﬁ.qﬂgﬁ.?ﬂﬂﬁugwaﬁﬁi
aﬂﬁnﬂnﬂﬁiﬂﬁﬁﬂlﬂiggiaﬁﬁﬂﬁi
Eﬁguﬂ%ﬂn_:rn&w;ﬁiﬁﬂﬁaﬂﬁi:g
FEE.!HE#E&E&&E#&;EEE?BE
EI%EEnﬁgiingE?%E
show him due competence, skill and assiduity”.

Thete is also no denying the fact that industrialization and advances
in the field of science and technology contributed a lot in changing the
life style i.c. complete transformation of the society, Therefore, the
patients being a consumers needs special care and adequate legal
protection within the prevailing framework of the Consumer Protection
%t for protecting their interests and rights. In this respect responsibilities
*nd duties of the government, the organization working in the concerned

e

M KPS, Mahalwar, Medical Negligence and Law, Ed,. 1991, pp. 214-215.
ﬁ_sﬁ.ﬁa_

45 .Eﬂrﬂﬂﬂ.
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o Abstract

10 favolve themsclves in this movement byt gy ™ “® sy,

in an effective manner 50 a5 1o keep gy
5 . eye of Can i, ni._.ﬁl on the
malpractices. In addition 1o it, the redressay .. ©' Ot , O raperty PO dapeing traditional copyright
gﬁn%‘qﬁmguﬁiam&_sﬁﬂhﬂﬂnfg % ﬁiith: E%EEEEEELE
medical mal practices, enabling consumer justics 5 Es#s,a;._s %&u&iﬁ:ﬁﬂ?giﬁgaili
Eﬂ_._.l._rw. o ol gt songible ave not tangible in the traditional sense, and it is

capies, ai least to the extent the law

poss £5 protection of temporary capies is by no means st
_ h“:ﬁu!tw?ﬁ%aﬁrﬁﬁpﬂuti
oo ] hi%*tﬂq&.ut%%

gt ics. If the law were fo treat all forms of

%?;E%Enﬁﬁ%ll%ﬁlmﬂﬁwg
l.iiﬁ%&a&tt%%ﬁﬁ It attempls 10
%iiﬁ:ﬂ#gnitﬁﬂﬁi‘&wn%
righe protection should be instituted In @ manner conducive 10
- information dissemination in the digital age.

1) - Introduction

" Infersstingly, the history of modern copyright law has witnessed o
_._ﬂmiggﬂaﬁniiau%&za..ﬂ
Wik the technological developments in the disscminatiod
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. ht rel, the scope of the reproduction right
. t__.____.‘- aed in .E.Ha“&naaa with the diversification of the

Kns
W

- & W from the follaw;,
First, originating from an exclusive righ, 4:.«.__..?5 ~4

of g
reproduction right has been expanded iy Pritting "o, a0 prosde s con be perceived. Stemming from an
control of making copies spans all a“h”w.ﬁ..:”hz“_a :.h“”.r._ H__ __-__...un,1 __.nt- o%fu_ﬂu i.rsnh: of copics visible to naked eyes, the
including works, sound recordings, il be ) ....EEH.:!. _-.\. . _Q_.Enu“s_u_ any copies ”r-. are capable of being
wnd ", I Al T hine or device:
‘1‘*_ o nid of 8 three shifis mark the major evalution of

Ei!iﬂ&nnqﬂnﬂuﬂﬁzﬂiﬂ?
A : ha
.Eiﬁn]ﬁlﬂ&ﬂ-unﬂ.ﬂe:-h-ﬁnr. .,.u_.u_w.”_ n.._.”.’
similar copies of the work concerned. Theref; Wbty ty

iz.v.—. -
i Io.ﬁeuu the- the analog world where copies routinely have
- ;g
dimension-transforming copying” or indinegt m...m”.!.__..._:- -...r-wt

l.amtnn...._u”h_.annz__a_. the sdvent of the digital ags has
L %i%nﬁ%ﬁigﬁgm

e o
Bty
; g - % q
I Bently Lione] & Sherman Brad, Intellacsyat . ity 2 new dimension of expanding the scope o
When the 171 En;aumiﬂia:ﬂaaﬂtahiﬁﬂw i!...fit.%&l:ﬂ.rﬁhtﬁﬂu in digital technology enable the
: t.__ original-quality H—._H.H_E_Eﬂ of and world-wide,

.._...‘... AT 1
W dissemination of copyrighted works. In _u__E__.EE.
_.E_m.‘.!nz_ nrﬁu. jes of general reproductions of works in the
Tﬁna_.wz lﬁfﬁi!?ﬁﬁu_ﬁﬂn__%mg use
pulog WU e digital environment. For instance, reading any works
lﬁh__-_&gﬁ necessarily involves the temporary storage of
H.“..iﬂ the computer Random Access Memory (RAM)." This shift
Eﬁmﬁ.gﬂaﬁa?i%ﬂw-ﬁg!gﬁ.
dictating ‘i 'into a tape machine or any other means of reproducing the
work in & matérial form.), See also Kevin Garnett et al., supra note 9, at
395 (“Indeed, in most cases of alleged —:iauuﬂnnuﬂ.&vﬁnnwﬁ“_i
indirectly, the ' plagiarist never having seen the original manuscript,
A i.ur.,aqiuﬂuiiimﬂ&ﬁ?ﬁnﬂﬁng.rn
~ original work,"), :
§ Under the US. Copyright Act 1976, “copies™ are defined as: “material
- objects |, in which a work is fixed by any method now known or later
- developed and from which the work can be percefved, reproduced, or
..#M otherwise conmmunicated, either directly or with the aid of 8 machine o
ﬁ 1

! . n-ii...ﬁl. Memory "is a type of computer storage whose conlents
1 be nccessed in any order. . . . 1t is usually implicd that RAM can be

?EEEEE%E Read-Only Memory or ROM.
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il e simulation. See, eg., Arnstein v. Porter, 154 F2d t6¢ (4
E,n.. Wh“iui Fabrics, Inc. v. Martin Weiner Corp,, 274 F 24 487
s _Ea..risusnnrit Pictures Indus., 663 F. Supp. 14

4 ”_E}a guﬂﬁdﬂ—.—g :f-n.nuﬁ—wua._} Designs and Fotests
the maki gﬂ&nﬂ.ﬁ??i!%#ﬁr%i&
thernaking l-grﬁigi. two-dimensional work and

5 gﬂ-é!i?ﬁ-i&%i.-
.gﬂ_.un_,.._ Arks, Lid (No. 1), [1998] F.S.R. 394, 398 (holding ¥
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|\ IGHT IN DIGITAL MEDIA -
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.* ol 1. struments for copyright protection." Dyg 4 the fack
ol _..._H_“..._.“ on the right's seope wnd content, the otiginal texy for __“_
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subject-matier genersied by technological - developments in e
%EE;%E&E of works of authorship,
i%l-%wgiaﬂ-%i;u
EE«@I!HE:&E%-.&&_E”E@?

B o, » host of tricky questions would arise from the
B e of this phrase, amang which whether temporary copying
B Lo the reproduction for the purpose of copyright laws loom
B (s context. One may argue that temporary copies, on many
B il be too transitary and too volatile to be regarded as being
.. |.r_.4 h.., Inﬂ:ﬂ.ﬂ.mu:?: As long #s there are no fixations of copies

RAM is usually used for primary storage in computers to hold actively-
woed wnd actively-changing information, although some devices use certain

of RAM 1o provide term secondary storage.” See Randow Ricketsc |
H irl Eﬂmmu_? ut Artistic Works: 1886-1986 (London: Centre for Commercial Law Studies
atep llen. wikipadip ofg WiV Rangom_Access MECMOTY. Quer Mary College, 1987) at 370. RAM copéct
§  See Berne Convention Art. 9, UCC Art. IV bis, TRIPS Agreement Art. 14, Emﬂ.i_u!.. for example, argues thal ___._...n nnﬂﬂr. !
WIPO Copyright Treaty, Agreed Statement concerning Art. 1(4), WIFO Infrige copyrights would lead 1o absurd resulis. B 00/ E&..;._msﬁa
Performances and Phooograms Treaty, Agreed Statements conceming ..t.i#nroox:ﬂn___igaiuﬂ ~;
Articles 7, 11, and 15 could be perceived there for more than 2 ...E:nqn..i_i._ ;_.s.n....
9 Ana, C.19(1709) (Eng). one has the paticnce to hold the mirror."See Pamela Samuelion
gally Speaking: ﬂnxhq?.&%?i&%%

10 Goldstein Pauk /miernational Copyright: Principles, Law and Proctict
(New Yoek: Oxford University Press, 2001) at 249, of the ACM, Dec. 1994
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soope of the reproduction rigy, ey |,

._..__s:oni_,

En%iEﬁﬁE.ﬂﬂq&:ﬁFﬂlﬁEﬂ
EE_E% by all copyright owners. Wig u_.-__.a-“._,n
Convention contributes 1o the protection of reproduction merefy ;..
E-IQW_EEEE_EEEEjEuiEFE.th
i others from making indirect reproduction of thei;

e "% Akin to the Bern Convention, __naﬂ.ﬁ_numi._;__ﬂs
1.5.“-_ tion™ and elarify whether temporary copics would amougg 4,
the reproductions for the purpose of the Convention. Moreover, g,
Rome Convention weakens the protection of performers’ reproductiog
right, by acconding them with, rather than an exclusive right, "t

14 Rome Convention _.n_,n__u.ﬂ.uﬂnm!. of Performers, Producers of
Phonograms and Broadcasting Organizations, Oct. 26, 1961, 496 UNTS,

43.
15 Jd. at Art. T(I1XE).
16 /d. at Art. 10,
17 Jd ot Art. (13)(c).
18 Jd atArt. 10,
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- BB rrade-Related Aspects of Intallacy,q Prr S
e
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R fany further ncccssary clarifications of the nasyre .;a..ﬁ
ik o ,.nz..u With respect 1o the author's reproducyicy righ H.."
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b the scope and content of the reproducrio, figh ﬁ".Eq.._
the Berne Conveation. Nor does the TRIP: ...ﬂun..un“

R "
— A 70X

“nﬂk%% (1) “the original fixation fself - ade
S their -consent”™s (2) “the reproduction s made for Parmoge
= e om those for which the performers gave their consens. =d (3)
.u,_.\.. fixation was made Fuﬂﬂﬁﬂﬂnxﬁ_ig&
m E..EE&%E:WEE%&&EFHE
; u..__t.lun provisions.” Article 15 a.:rnnnﬂnnﬂ:nnuﬂuhﬁid
..1....&.3&..3 oul limitations on the rights provided for i the

ant 'on Trade-Related Aspects of Intellectual Property Rights, Asr
cent | incorporntes the major provisions set out i the Beme
24 ls_n the Rome Convention, both of which anly lay down the
&, ._.._...M.-nwl. i -u‘ ‘iﬂﬂ-i in nr !.H-F- world, Eﬂ# 9.1 of e
. TRIPs Agreement provides that “Members shall comply with Amicies 1
iz 1 21 of the Berne Convention (1971) and the Appendix thereto.” At
" the sanje time, Article 14.6 provides that “Any Member may, ia relation to
the rights conferred under paragraphs |, 2 and 3, provide for conditions,
limitations, ‘exceptions and reservations 1 the extent permiticd by the

_._Lp_._.,. _:_..
Rom hg_—ui jon."
. ahOTmE
a2 L._L _,.M.. pect to an auther's reproduction right, the :H.E nﬂi-ﬁﬂ.ii _.__“.....
ot prescr ion in order to further delimi
t prescribe any ndditional provision in
nglxa_,znz_:d&a_ﬁ:nz than that provided for in the Beme

dils ¢
gt g2
i .m. _.._.. aal s
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P ceproduction rigNt s
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B
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L.
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o G on Right Under Wipo Internet Treaties
o g e I eprod ,

reprodustion right down to the fixation of their audio Pty g1 R ot important copyright implicated by the tramsmisvion

Concluded in 1994, the TRIPs Agrecment per se rsw_fz_: U  sing!® on the Intemet is the Aght of reproduction. The agven

instrument with respect to the protection of digital cup, EEEE Lause’l .._.___. _a_u_.._._ skes the delimitation of the roproduction right very

e IMET o L the digital age. Given that any transmission of
23 Reproduction rights accorded 1 performers, producers OF Phomigsy,, e ected .mm_.mﬂ_._unuu computers' RAM,™ the question of whether righ
.EEREEI’EB?!&E;“ el Lbiic

with control over all lmporary
for in the Rome Convention. Under the TRIPs Agreemen il - be_grontesd i ,
have “the possibility of preventing” others from reproducing . o™ QISR ooms targe amid the demaensized and decurralized
their unfixed perfarmance ” Moreaver, producern un!.aacna:s.. Tutiay < ..-_.mﬁﬂl.. aet, Against this backdrop, recognising that s uniform
oF : 5 . g ,.uwﬁn uﬂaﬂn of the reproduction Tight cartied outstanding

b S wgecure the functioning of the copyright system in a
ﬁ.._q...m...ﬂ%_n..“... 757 (e Basic Proposal for the drafl WIPO Copyright Treaty
| dyts! T T

24 The Rome Convention leaves the term “performance™ usdefipy : ﬂ..
gﬁniﬂ&%;&%uﬂi?nﬁsnﬂiﬂf,
may potentially apply to all types of fixations of performances, inclugig
sudiovisual oncs. Howover, Article 7(1) of the TRIPs Agreement provids !
Eiﬂlngﬁ.t%ﬁsh}gg e
i:ﬁi.&nuﬂﬂm&ﬁulﬂﬂiﬂiwﬁnm&ni—ﬁ:ﬂ-iﬂﬂg N 1 =
without thelr suthorization: the fixation of their unfixed performance mé
E%ﬂiﬂlﬂr%uﬁ:%gfgmg

ACTAL v T E =hral biems vaused
of preventing the following acts when underiaken without thel .y”.,.___..wﬂ._;..._,..__u_ saolog! which fiit imperfectly ithin the classical pasent
authorization: the brosdcasting by wircless means and the commuaiciin e apvright paradigms. Reichman )H., The TRI %Ejm
0 the public of their live performance.” (emphasis added). O Conflict or Coaperation with the Developing Couniries

n MELELD) 2 .-_-

31 When A f ying
. _F W.g_. even if only !%ﬁiﬁﬂﬁﬂq This 208
hion s decply rooted in the way computers work”)

Ps Agreemer 5 of the Protection of
s ::ﬂiq:num ,ﬂ“ﬁhgﬁﬂ halleres 315 WIPO: Basic _.avil._e..nuu.wu!nl%& iRt
no forward-looking heed was

Lierary and Arsistic Works 1o Be Considered
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N,
endeavored to supply sufficicnt clarity by ..____-uﬂnﬂﬂ-_-w. Metling up
provision regarding the protection of the reproduction elght i .___.._.. “..:.r__
5%3 At the same -fﬂﬂ. it was also Propoac tha ..x.._;. WL

ROC Producers respectively ™

aod Phonogram Y- Under the
Ei&a& and Phonogram Producers are vestod with e
l‘%m&&aﬂ“—.ﬂ izing the direst or indirect reproduction of e,

d o in any manner or from"”, An g
parties should be conferred with the latituda in carving out iy, ” iy .ao.li  protected %s& s Mo gl E:a Hﬁﬁ
the ....Eu..n.. #H.. types __“._. H!_ﬁﬂ..__, (IPPOductione. yy, (e, in much s S0we . 16 the
however, dus o difficu reach a consens . ¥, e
deleted the proposed provision, and attached an :ﬂuﬂ.ﬂnnﬁ.ﬂ“_ﬂ:z..! -Iﬁ.ci .u.. .ed statements attached 10 the WCCT and WPET mal. it
;u.-;. EE n_rn g .1. gmﬁ 1“._._-. w.ﬂ _._.—”.tl..___.”_. _.-._.__ .*ﬂ___.ﬁ ' i_% u ﬂ.ﬁ Eﬂ mﬂ-—“ ﬂ.ﬂ-._t.gnmg Eﬂ— Hﬁv.ﬂu......-_ Mt
environment based on Article 9 of the Beme Convention, ity

X s |
u_wm.:__ut&. protection of the reproduction right in the digina!
i __.m..u__.: I}-E%ﬁﬂ‘ii-unﬁﬂ.ﬁﬂﬁﬁnﬁg!ﬁﬁ
O s is that permanent digital copies, for example. copies stored i
e Hm Eﬂ ‘or 8 computer's read only memory(ROM), are protecied by
m_m_m. By .—wr-mu- 1996. Moreover, members are free to introduce new
2 .ﬂ...._‘_ﬂ..%n.ﬁ to the re-delimited reproduction right, subject
wﬁ%ﬁﬂtgﬂﬂﬁa%gnwmﬁ second sentence of
Nﬁlnﬂﬂnﬂ in particular the term “storags”™, still remains
_%%Eig.ﬂﬂwgnnﬁ%amﬁg
copies? One would answer in the negative that “in ordinary usage,
,._tﬁf sonnotes & much higher level of activity than simple “tempotary
conduct”-:On the contrary, the counter argument may simply go that
.an arily stored copy does in fact constitute a form of siorage of

which e, by

The reproduction right, as set out In Anticle 9 of , he By
Convention, and the exceptions permitied thereunder, Tully apply |, >
&mﬁgiiﬁnﬁﬁﬁnﬁnnﬁtﬂffnmﬁtqg _”v_.
iln&ﬁ!&nlﬂ#%uiﬂﬂ.lii&ﬂi:ﬂzr »
electronic medivm constitutes a reproduction within the meaning *
Article 9 of the Berne Convention.™ o
Egﬁggagdg? gy,
contains two articles for the protection of the reproduction right enjoye

Conference (hereinafier WIPO Basic Proposal) (WIPO DOC. CRNj b
4, August 1996) at para 7.15

28 Amicle 7 of the Basic Proposal provided:
EE;&EEE%.EI&E#EE;
Articie 9 (1) of the Berne Convention of authorizing the reproductios of
their works shall Include direct and indirect reproduction of thels works.
Egﬂg.ilwiﬂﬂiqia__iz}
ndded), _

I Subject to the provisions of Article 9 (2) of the Berne Convention, it shul
be & mater for legislation in contracting partics 1o limit the right of
grgin.gggi_il—ugz
of making the work perceptible or where the reproduction is of a trnslent
or incidental nature, provided that such reproduction takes place I e

ﬂﬂﬂiﬁuisngslw!ziﬂns.rnE.Ei&..ﬂnrﬁ.r..
law

iy {H

T E LT |
311528 WPPT, st Articles 7 and 11,
32" Agreed Statement concerning Articles 7,11 and 16 of the WPPT.
331 Neither ‘Anticles 7 und 11 of the WPPT nor the Agreed Sutoment
qﬂuﬁﬂiﬁggﬁggﬁ?gggﬁi
~"Article 9 (1) of the Beme Convention and reproduction right under the
 WPPT, However, given tha these two Articles and their agreed statements
_._,u.i-:_i&._ closely afler Article 9 (1) of the Beme Convention of the
S Agreement concerning Article 1(4) of the WCT, it could be undersiood
&!Einr_u %1) of the Berne Convention should apply sdadis murandis to
H&Tiﬁsﬁs of the reproduction right under the WPPT.
e dane:. Achieving Balance in International Copyright Law 26
mmnurs._._.r Atts 201, 204 (2003),

....____ '
A o

29 See WIPO: Basic Propasal, Supra note 34 atpara 7,17
30 :Bqﬂnlnnnaﬂaﬂﬂnngrt I(4).
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The torred negotiating history of the ngreed statomeny, ;.
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%ﬂki%ggggﬁi
Eﬁigﬂiiwgaﬂurﬂagnrg
EE%%:?E%E&EEEE
iﬂ?%gngnﬁa_giﬁg
o be adopted 10 replace the proposed Article 7. In addition to the curron
strecture, the proposed agreed statement contained a third senlence,
stating thar wploading and downloading works by compuler was §
reproduction within the meaning of the Berne Convention. During the
voie af the plenary session of the Diplomatic Conference 1996, however,

- ”!a.hllbﬂhngﬁ?gﬁitﬁﬁﬁwﬁt
ot Related Rights Questions (hereinatler Reconds of the Diplomae
oiferemce]96) (Geneva: WIPO, 1996)at 667-670, . All documssss
conceming WIPO Diplomstic Conference 1996 are available #

LLO LI _..._.._“.._...__p.-.._._.‘._._.....__.__.h. lex
36 Sor Ginsberg. Spra note 41 a1 204,
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P ® L capying is govemed by the WIFO Treaties 1995
II@M.‘E commeniatars !ﬂ:ﬂ.ﬁ! lemporary reproductions have been
::tqniiqmﬂ._.% _Em_unﬂeunl.n.um.vﬁnme&fﬂ.
ll,.__.____:r__ s i._mn_wﬁqﬂ?nn principle that vicws terspoTary reproductinns
1..!.._3..-?.&#2“_! right under the Beme Comvention™ for
il they posit that according 1o the WIPO Guide 1o the Berse
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sccepted scope  of the reproduction wight. By contrast, cther
sommentators tend to support & marrow reading of Article 9(1) of the
flerse Convention, contending that despite the use of “in any maaser or
form”, Article 9(1) of the Berne Convention fails to proffer clear
geldance on the actual meaning of the term “reproduction”, It is argued
that the need for the fixation to be in material form may “give rise o
different views where form is invisible”, pasticularly in the case of the
storage of works into computer memaries.*
The preceeding analysis demonstrates that the WIPO Treaties 1956

do not make it clear as 1o whether temporary reprodustion falls within

Eaﬂ-nqgﬁmﬂgiﬁgfﬁrﬂnﬁﬂﬁa

31 Samuelson Pamela: The US Digital Agenda at WIPO, 37 Va. 1. Iat’l (1997}

39,
3 ﬁizgﬁgigiﬁiﬁgﬁ?_

University Press 2002) pt 95-98. , : =
39 WIPO: Guide to the Derne Convention for the Prarection of Liserary

©  Arilgtic Warks { Paris Ace 1971) (Gevevi WIPO, 1978) at 34,
40 Soe Ricketson, Supra note 19 ot 37374,

141

L

-_ : IGIET 1N DHGITAL MEDIA -
ks _— M, %.J\i!\\\ —
jona 1 ihe S .
clpcidase the RSN of ¥ ey Mgy, of the agreed Eha!s WS voted down.”™ Dus 10 the fact ey
ot senlence of the agreed statement was adogtad by majority




pespect . ﬁia_..n_q suiwspRE e
oir muicipal 1" provided th g lenitation. O 0,
i&mi?ﬁﬂii ...._,h_..__ﬂ_.ﬁ - _raf. © gy pousT RICH
!._.._.n_l-ilunﬁ the broad based e .E__uci:__ ___a.._. ._w_!: et emporay o perma
scope of this right 1© cover producti Trea My i o nant ropro ——
tem on rigl e __».l fort™h in whole 0 jn part” of duction
%uﬁ . .vo..l.u_.nn. It sing 19g¢ iy of the eopyri by a
e ; uﬁ!n‘wlu lienitations piis, 3T, o5 _.11:“-._15 temporiry 7 pyrighted work Y mcan
%i&i.ﬁﬂtihﬂﬂiwﬂﬁf o””.s__.u__“ ﬁrﬁ‘iiuquggﬁﬂuﬂi s of & copy % The A ¥ and in
42 Reproduction Ri WIPO Trengs. ™ Mty qs____t_%ﬁi&niaw. ,_Eﬁﬁﬁaafn i
Directive ght Under . Xty | in an online | eop n the
EC Inform t9gg t%a..l...%uaﬁn o ArtloleS :E___Er._ ies made durin
it el B2 T
. P 3 os 1996 fai i jari il defen -
caviropment, further uqsnaﬂu}“n_rns . E \a&&t:ﬁtﬂﬁn S Moeet 1 cnlne sevic
quivocsl standards are still n right the dghts that 1 0 say, “Tem t with o
ecoga for protection, i it ™ ful z%&.%iﬁ:ﬁi.,:_.: ey Yo B
EEHE!EHEEE if the in order Higiny, or incidental reproduction reproduction
Saciety Directive” , desirability (o 4 part OF a technological fan referred
w-% ﬂgﬂuﬁgm —u-ﬂw o nqﬂ' + i ﬂﬂ%ii E—gmﬂg to i
g—tnﬂi.i_r.ﬂr step in the d a._,,.._._.__nmn _nﬂ._ﬁ_. .‘%@ﬂ.al%&}i— sole purpose ol and qi_-
preseat time. The achieved a certain cvelopment nformyting &.I_.ia_iun_ﬂ-iﬂw third parties 810 enabl
rEd Information degree of nqnmﬁnu..” ___!n_. ave 10 or other subject by an inm & (5)a
= duction right becayse Society Directi harmonisag pendent cconomic si -matter to ediary,
implicated “Iijhe si ve est ation from (e o i ok ignifi be made, or
by the transmissi single ablishes 8 the : right provided for i icance, sha and (e
get rid of diverges _.=.n___;._B=E=H n__.sEEEBuE._ Copyrigh capies of  copyrighted work n. Enﬂ:ﬁﬁ 2". Design e
electronic in the approach of its i Interner | __&u__-n-ﬂ__ transformati in order to wn of i .
and transient of mportance, is the e SR perform digs incidental
reprodection copying member slates In order 7 ntly. in other these . gitzl processing
right. Accordi the Directi laws o information s words copies are and
States shall ng to Arti tive extends concemi IR and they they onl not :
provide for rticle 2 the g _ overwritte become exti y enabl unctional
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tn.__"._n i line with tho three-step ey, Provided thay

hey eproduction Right Protection 1, India
Y 1t tadisn Copyright o ralnly consists of g

P us amended in 19837, 1984%,1990% 1oqn _ OPIER At
ﬁl__ﬂnmu in 19594 were o g.nﬂﬂi&wﬁ-.

Srrsy. ght subsists only in the material f; i }

i copyi orm in which the ideay gre
. There is no copyright in ideas. W, .
_me_nﬁ._ POTE 3 y Orks protected by copyright
i Mhﬁni&ir literary, dramatic, musical and artistic works; and

- 2. Cinematographic films; and

-7 3. Sound recondings.

e .__w....i definition of “literary work™ under the Act inclides computer

. .uwﬂ.l.lan.k_h#_ﬂa !ﬂ_ compilations including databases “Compuster
m_._d.mwl_._: m..n.nrn.::nn to mean “a set of instructions expressed in waords,

. .._wmfr-nr!ﬂuo..r.-uwi_.ﬂ_.; including a machine resdable

. ﬂ..mrﬁ. capable of causing a computer to perform a particular task or
s et

- 33, Ast 14 of 1957 that came knto force on 21 January, 1958,
5 Aci23 of 1983 thut cune into force on 9 August, 1954,
- 155 Act 65 of 1984 that came into force on € October, 1984,
136 Act 13 of 1992 that came into force on 28 December, 1992,
97 Act38 of 1994 that came into force on 10 May, 1995
B Acta9 0f 1999 that came into force on 15 January, 2000,
35 The Copyright Act, 1957; at Section 13,

8 ~Id, at Section 2(o).
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in source or object code. g
anﬂ”.. %1&. Act confers following exclusive rigy, | bt
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B e s
storing of it in any medium by electronic means. ing 1
i Bwasnnlauqsﬂrﬂsu?.!wnﬂrazngtuaﬁz
= E%nlfﬁw?ﬂ&.ﬁ.ﬂ&:ﬂ::ﬂﬁ_.s -
“_".. E%Hﬂ.n%ﬁﬁ—g.ﬂﬁuﬂig
of the work:
v B—ﬂ.&&%aﬁﬁ?iﬂ
o {omakeany adspiation of the work;
v E?W%HHEEF:E!&EEE.?
HQEE-EE.&EFE. En_..niﬂrr._u-.a.nga_.“w

__,__nuz_u__._ﬁ
8 i

o (v).

The above rights are svailable to computer PrOGramS in compan
&E.Eiaﬁmﬂ.iruﬁ&ﬂuﬁnﬁanmﬂ:iﬁ
have been specifically guaranteed in respect of computer programs, suc
s, to s&ll ar give on hire, or offer for sale or hire, any copy of (he
computer programme, regardless of whether such copy has been sold o
hive on earlier occasions.”

The ‘reproduction right’ of the copyright owner under Section
14{a)(i) (read with Section 51) of the Act is very wide. It gives the right
to reproduce the work in any material form including the storing of it in
any medium by electronic means. However, the reproduction right
spelied out by the Act does not expressly cover temporary copies
incliuding those momentarily stored in the computer RAM, Case laws ore
o to nf.__._....._ whether reproductions taking place in Intemel
communications come under the purview of the right of reproduction

—_

61 1, at Section 2(¥c),
62 Id, at Section 14 (a).
63 Id, st Section 14 (b),
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s L
til that is done, .
he law and un opinions wij)
mt__ 3..__.!_ and permanent reproduction and on .”nﬂ__.a:_nﬂoa:a.
_i.u._.n reproduction. begality of g,
E%“..ﬂi_. any concomitant  specific  interpresy o o e

_.wﬂ_.:_. the logality ﬂﬁEﬂEnﬂﬂmﬂu :
_%a}ﬁ”nﬂwgin_igé_n? E..:.::n_q—.__..w_:
gt

i Eﬁ.n_..&-_m;n Scope of The mﬂuduanﬁmﬂ_ Right
The WIPO Treaties 1996 leave the issue regarding e
- oduction right can regulass e making of temporary repraduction
O etled, The Indian Copyright law is also silent on this fssue. ;xmﬂ
i%.&s.ﬁisauﬂi copies should be protected By he
a}%%ﬂi.gﬁuaﬂﬁnﬂgﬁquﬂiﬂwﬂ_ﬂnm
%i:ﬁ%uqﬁuiﬂﬁifﬁﬁgngﬂﬂnﬁﬂ.
._.E_.Bun.ﬁ.f such expansion of the scope of reproduction sight are
EH?_F;
a) ?—%—uiﬁiggiﬂﬁ
.. Central to the copyright law is the issue conceming the optimal way
{o. provide creators with the incenlive to prodoce sew works by
%-ﬁuw?nq‘mﬂmﬂmﬂn_zﬁnlnrﬁig?
incentive needed 1o create a new work can be measured by the ease with
which a competitor in the marketplace is able to copy the work at tusue
in the abscnce of copyright protection.” 1f a copier can easily enter into
competition with creators in the marketplace by the way of offering
i?ﬁnigiﬁ-ﬂsﬂaﬂnauﬂﬂnﬁﬁﬂﬂn
theie: authorship investment, creators would have less, or even M0
incentives to produce ond disseminate new works of authorship "’
Therefore, copyright protection should be strengthencd in accondanice

& Lunnoy Glynn S.: Eﬂl—nﬂﬁ%%j
(1996) 49 Vand, L. Row, 483 at 492 (*If the l&!iﬂﬁﬁiiz
EE%%K:%EE&:%*%EEI

nbsence of copyright™).
65 fdowt 11,
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o 1__!& to ba hEE__-:E:Eu. ._rlzr!an :

M e v
in Vie

aﬁﬂﬂr the fssue permining 10 the protecti,, of 1, . Win, t_uin any _iua-ﬁ.oiiﬂ.n”_ comer of the plobe “__”en_.”iaﬂ

in the digital 0¢ o Sotcomy gy, Uy, 1-1&&?35_15411 _ b FInG3 the death gy g, -
right the lack of the control over femporary COpiey i__#_ivru. !,. i .#r?ﬂﬂt_rsqi__nﬂ in the digftal age, the
whether the aforessid incentive-desiruction compeyj " "y o gt e backdrop, ‘Without the conwel ;,
b.tml_.. copyright owners 10 create and distriy, !_.5._. i "Sbiy __G._ .%ﬁ.nésﬁwgsﬁ!tqﬁsjﬂg
disdnces ¥ ney, U, wprd cun casily enter into competition wig, Hhation

!Erﬁ?inﬁﬂgﬁfa:uﬁwuﬂ?n W Tong,

f the eriginal copy. The “OPying | can easily offer cither lower-priced copies, or fiee scceey o o |
umavoidsbly no betier that © confi ] copiers O % fad
factors naturally creates the so-called “state-of -the.gepe ”___..,_H_R OF theyy yss of COPIES: ::nﬂ:ﬁl Eﬂ-!.oq.mn_.r...... Prodigious appetite will exe
%lﬁ%gq{nggauzﬂ =“_n__§._._n.. Taaig_ms_nogzﬂ.nninn: __in_ﬁﬁwun:ialgﬂ._.&auﬂ

. PO, fnsteny ly their offline market where they are s
copying, the works. The amival of the digital age, rﬂs_nesw r_ﬂ_ lgt:..u_u. o : mrnnﬁqﬂ.&w abtaiming
fundsmentally altered the landscape of the “state-ofy, + pcrative profits. Copicrs’ usurpation upon copyri Gwners' onling and

. BT T ML ing the Internet with low pri
which is prevalent in the analogue world. Indeed, win, ._EEEH %”ﬁ”h”ﬂ.@“ﬂnw i !E”nnﬂanmﬂﬁh
digital technology, users can make & near-perfec sgu.gﬁinx owners of the reasonable opportunity to recover their initial uthoeship
imesment. In that way, the -&!nﬂnﬁ?ﬂﬂtiﬂgﬁﬂu
55 Eqﬁiﬁiﬁgiﬂg. 1996, Unge Bﬂmﬁi&%..iﬁ?ngiﬁimnnﬂﬂ&iﬂug
Chicago Legal Forum 217 (1996). According to Professo ::.:F " imceatives to create and disseminate new works of suthorship ¥
genoral, there are four factors limiting copying: (1) entittesmvons. i,
protectian; (2) contract-like protection; (3) state-of-the-an limitations, : . g
ﬁhﬁn]ﬂl.iﬂ% limitations, With regard to the Eﬂrrn““ ﬂﬁ.ﬂ.—ﬂﬂ the Rroper scope of the iﬂﬁuﬁ!éﬂ.ﬂi%

b) The Function-Based Test

limitation, he observed: of a copy to effectively communicate & work 10 users, represents a new
4ﬂa§1§§uﬂﬁ.ﬂ#=-§uﬂ§mﬁiﬂ Eﬂiﬁﬂrmginngﬂﬁiﬁ.glm!a—nﬂa
uﬁﬂnllwi_“iwhmrﬁnaﬂrugﬂﬂgnf_siﬂ would amount to an infringement of reproduction right could be
EEQ&.E%EEEEH%EEE determined. On the surface of the reproduction right, lies a right
1o make a capy, the cost of doing s0 —in time, money and ‘iroublé— conferred upon authors 1o stop others from copying the whole or a
"Mposss & matural fimit on how money copies one will make of fie

MARCTpL. .. Readily accessible, inexpensive copy muchines oy 67 Huochen Sun: Ching and the Iniormet: Towards o New Paradigm for
Efilﬁgﬂvﬂq quality paper. Photographs . gi&i?i&n&ﬁ%&.a_._ﬂ.iﬁ_.n
EﬂﬂE_q?ﬂQ.. w55 som
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: E_I_.rn__.
e ”.“ 4 o hﬂﬂﬂﬁ.»”_m :a...nﬂ.oa,__
; conveys a rn j
_.mii.w!_.!._ﬁuaa._ Part of g ___

z nniﬁﬂ-nrﬂnﬂnggimﬁ_ﬁrulﬂ—ﬂ—b !
case, a&.aixﬂﬁiiaﬁfﬁ?iw 0 theg P sﬁ

copying

r!._...__ahon_..—w_ﬂ to Professor Kohler, the question as to i_-_ws_n..ao.ﬂwans
of wark is fnteaded to serve as 8 means of communicating [y, simoﬂu
athers™ is the decisive criteria to determine the scope of the avEL "
%rlﬂfn%ﬂw&uﬁwwﬁﬂ any reproductions _...__E.-a..
communicative purpose the ucmig._u,.aﬁ the fixation fior making n__x.
work apprehensible. The apprehensibility of & reproduction gy, -
%Eﬁrﬁﬂ&ﬁﬂ!ﬂr:ﬁ reading. Any LeMpOrary cope,
that enable works to be perceived or communicated directly, OF With the
sid of machine indirectly, therefore would constitute reprodycy; £
the %ﬁﬂ&iﬂ! law. More importantly, this —.:-___Onrﬂ?#ahﬂ_ -
1o determine the boundaries of the reproduction right has boen udopyey
by the U.S. Copyright Act. It is provided that copies should enablg the
work to be “perceived, reproduced, or otherwise communicated, eith
directly or with the aid of a machine or device™.” This proviso indicates

68 Hugsnholz P, Bemt; Catching and Copyright: The Right of Temporery
Copying, 22 EIPR 482, 485 (2000).

69 id .

70 17 USCA. § 101, With respect to this provision, Professor Goldsiein
observes that “reproducing a work on microfiche, audio tape, video tape &
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e 7 e reprodustion right ™
_.lo“.-“ plurred  Distinction  between
e raditional ArEUMEIt Against s merged oy of
ot copies largely derives from the fixyyio, HJ?BGE
T L e
inﬁnagﬁingnﬁlg.mugi SH-E__.
: Eﬁmuﬁrnﬁuuﬁ.}mﬂs#nimfuwaﬂu J:J::ﬁa“
H_ata.ﬂ..w&:rf g:aié#:isﬁﬁrgﬁw
comes 10 e %iﬂiigﬁzy.ﬁ!-ﬁaﬂ
saterial form for sufficiently long enough 1o pe o o
productions for the purpose of copyright law. Yet the distina
betwoen temporary and permaneat copies based upon durstion, s these
?EE-HE%E&:BFEBFE!?
Lemporary one? Should it be one second, minute, hour, day, month, or
disk will violate the reproduction right since, although the copied work
will not be directly perceptible, it can be appechended through the use of 2
microfiche reader, tape player or compuler”. See Psul Goldstein
%ﬁzﬂiiisﬁ!:gknﬁi_ﬂﬁ:uh.
71 See U.S. Copyright Office: Digital Millennium Copyright Act § 104 Soy,
A (Augost 2001) al 567, pvadlable u
* harp: e "

hirpPwww copyrighl, pov/repontsEiusticd MR _snss {18}

72 Litman Jessica: ?%mﬂt&iﬁngﬂsﬂmﬂ.rﬂ
29, 42 (1994) (Arguing that “the better view of the jaw ls that the 2t
reading a work into & computer’s random aceess memory is 100 transitory
o create a 189 F. Sup reproduction”).
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Eui_ur_. the _.Eannauﬂ_.a.-imri.mﬁ;r

dur
period AU doscribes the status o tansiton,™
the sen’ the court argued that downloadi -
pentlys g the copyrighted
nuau”_.n either the nﬂ_._._,_—“nwm RAM or ROM, involved 5
z pecause such a reproduction “{functi .
o4 injunction, DeC . ioned) in the
. ] ven day, lﬂi%ﬂq-ﬁﬁluﬂz. ﬂbug.urnﬂﬂumnon
regarded as transitory reproduction”, was insufficient 10 disgipgy; . "™ 0 i on 1SP'S S0V for the purpose of awlomatically wansmiting
wo ﬂﬂrhl__._““bﬂnﬂ_suﬁn nﬂ EE&EEEH _HE..E_Q. rec P HHW%B. the Internet, WhS ONaly:to: baca Irnashory: sopmduaion
cautions : ween penn

qa__.n?u.__ FW%E&E;&E%E?!%EW

spmporary .ﬂ.ﬂnﬂﬁﬂﬁin&n be thearctically E__n_ﬁﬂn!n %i%ﬁi:ﬁﬂ?gwﬁmﬁ:&?gﬁiﬂwg
infeasible: Practicaly gorpor™” g%u:ni#ﬁ%&ﬁ?nﬁwﬁ:ﬁhﬂﬂ#
(Ajuempting fo draw a line based on duration may 1...1%3%%: of reproduction 10 determine if the function is inteaded
impossible. ..Even if this distinction were possible under (h %%Emiz?ﬁna?ﬁa&ﬁ&%??afi__.#
suatfe, the concept of permancnice is not helpful in for amiﬁzuﬁzaﬁaﬁessnﬁaiiaﬁ
EE%%EE&EEEHEE? 111&%3.&?3.@5 basis. Nevertheless, the codification of the
decompose over time, or can be destroyed deliberately o _ _.n=1&_==uuﬂm§nu-§§&maﬁﬂﬁsw:uﬁ
sccidentally. Separating some temporary copies from Acceptance of Temporary Copies ast of the
based on their duration poses similar difficulties, ﬂﬁﬂ.ﬂ” 4) . q”“ﬂdhﬂnﬁnu%_ et
Broad
would be difficult to draw, both in theory and as a matter of iﬂ..ﬁu?ﬁhﬁui—:ﬂﬂ»ﬂa&&ﬁiﬁiaﬂﬂg%ﬂﬁ
EF.E@—SFI ) bl %E!Iﬂﬂ&nﬁgungii._
On the contrary, the court in CoStar Group, Inc. v. LoopNet inc.” “EE&. %%%%u _.E..__ru___&%fﬂ_!

sttempied to shed new light on the way with which the distinction
between the temporary and permanent copies can be drawn:
“Transitory duration’ is thus both a qualitative and guantitative s Asries of i of copyright, have
ndin n#ﬁ%ﬁﬁﬁﬂ.ﬂﬁiﬁ.ﬂiﬁi cop
characterization, It is quantitative insofar as it describes the aﬂ.!inﬁfi.fiﬂi&ﬁﬁ: right. In US., MAI System Corp.

73 p 2d 1051, (2002). :
7% See Religious Technology Center v. Natcom Online Communicition

Services, Inc, 907 F. Supp. 1361, 1368-1370 (N.D.Cal. 1995) By referring ke copyrighted saftware,
1o temporary storage of copies, the Netcom court held that intermediste 19 44 ("When the computer ORI Esl.ﬁﬂ..ﬁ&%ﬁin
copies may be retained without liability for only a limited period of time. possesscs the software, which then function® )

. or its owner, and the copying -.n-.lﬂn.n:ﬂlﬁ__iqﬁn u system tha
75 p. 241051 (2003), ut 1070, 30 Id (“This, however, is uniike an ISP, which provi® \ i
76 ' SeeU.S. Copyright Office, Supra.note 67, at 113 inii&aﬁzl.%sgéa._ﬁ
71 373 F.3D 5449 (2004). ’ i n—ni!ﬁii%bq&%
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B e v
nc:"" and its progeny™, hold ?
”. wi?lﬂzw may constitute an inf) Fingement Eq“__ﬂsur. y

right. The E.U. members ook
awner's (P o soope of the reproduction _Eaashzsﬁf

extend
N et Pt e o |

partners. P
%Q%%il-ﬂauﬂ __-_dnﬁnn..-._vu.-.f

temporary copies, including RAM copies 10 this exopy. ™
Therefore, developing countries who have acceded rssﬂﬂﬁf
niﬁinu%inua_gnﬁznzzﬂssu?#wq
Lemporary copies. ™
The shove examination of the nations! laws concerming n_u..nin
EI?-%E?F&EE?&?

£ 991 F.2d 511, 319 (%h Cir, 1993),

02 Ses, eg., Advenced Computer Services of Michigan, Inc » AAY 85
Corp. 845 F. Supp. 356 (E D. Va. _ww._.ngrai,sg
As'n of Fire wnd Equipment Dixtrittors and Northwest Nevss, Inc 053
F. Supp. 1167, (N.D. 1il 1997); Stenograph L.L.C. v. Bassard Associares
Inc. 144 F. 3d 96, 102 {D.C.Cir, 1998); Intellectual Reserve , Inc v. Utah
Lighthowse Minisery, In, 75 F. Supp. 2d 1290, (D, Utah 1999), Citing
!-?EIEEEEEEEE_U.;IEE_FE[
capyright owners’ reproduction right.

B3 Directive an the Legal Protection of Computer Program, Council Directive
M.:q._x_l#ri_rﬂﬁr:ingmgu:ir

#4  Directive 96/ WEC of the Eurapean Parfiament and  the Council of 11

= E!Egnﬁflguﬁv
ﬂ_ﬁpﬂﬂﬁfgniiﬁgau

an armonisation of Certain Aspects of Copyright and
Relsied Rights In the Information Society, at Article 2.

j
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} fall within the ambit of the reproduction right
Eﬁﬂ:ﬂe&ﬁ coproduction right in the future internationa]

\his backdrop, it Is better for India 10 join the

I M o
_ ___.x__u.__.%x-.i:_s_n.. which is the fifeblood of the digital age will be
[ ‘-nn_in__. _.!_ In most circumstances, empomary copies

Ly wﬁﬁﬁ%ﬂh!ﬂﬂﬂﬁngmﬂﬂ%
e Q_nlrl mission and retrieval can be achieved. If every

| %ﬁnﬂ%&giiﬁsgg

ZF ory si0rege joe providers (ISPs) scting as passive condults
_ﬁl_nlﬂ_i_”h._ﬂ_ﬁ be confronted with myrisd problems in
e %Hnﬂtlﬁ@gﬁriigiunw%
the Intemet. ity ©
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Milleanium Copyright Act (DMCA)” offers “sape |,

this scenario. Under the DMCA's safe-) E?#F._E:F_F
BEFE&EEEEEEEE._E_E: wu.su.rr«r
communications™™® and “system caching uﬁa_n._..n.u. .M”n 375__.

ey

89 Digital Milenniom Copyright Act, Pub, L. No. 103-3¢4, |
(1998), 112 S 2

90 This exception covers ISPs who offer transmiting
Fi!ﬂgglgmﬁﬂnﬂﬂﬁuﬂ?fﬁ
seecton of the makeria” by them, nd who simultanenyey "™
Jiiigii-ﬁrg.ﬂ! _“.m...rn_.._r
512(6) (2000). To qualify for this exception, ISP must sacer - |
%!Erir%z:fgsaﬁdﬁff
Iﬁ!eﬂﬁnﬂl#ﬂ:?hﬁ&iu-uﬂiirﬁg_
l&%ﬂ?igag_ﬂr:irﬁ
EE‘EEEEEEEIE#
qugfgiﬂuﬁﬁgﬂﬂui&qgﬁﬂ
!%ﬁ.l!ngﬂuﬂllﬂgﬁgﬂsf
il!&ﬁiﬁﬁviigﬂﬁsﬂliﬁ!
!!iiﬂtnuuiig!.!!i%ﬁingi
Igﬂngilirig_:ﬂ:ﬁri
E%%E-fﬁw!.lirﬁﬂ!ﬁ
Receasary™; (3) The material must be “transmified through 1he system o
M:ﬂni%fﬁm-g:hl_qchh.uuﬂ_iF

91 This exception covers ISPs who offer “intermediste and Temporsy
worape™ of the third party materlal that “is camied ost through =
nutomatic tochnical process for the purpose of making the matersl
svallsble 1o wsers of the system or petwork™ See id. § S1200X1)
Additlosally, aa eligitle ISP must meet the following five atanstory
condltions: (1) The service provider shal not make any modification to &
material transmitted; (2) The service provider shall comply with “rle
ﬁ:##i‘il%iflil
IIJEE?‘E!EEEE-EEEE
docordinics with a generally mccepted iIndusery standard a2
comminications protocol for the system or metwork through which
peraon takes the material availsble, except that this subparagraph 8P/

et TR v ?
SR 1
R
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iﬂ%»hi& e application of certain fimitations on copyrigh
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may be given the control over
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we ishle fi . i
E-&:l:ﬁau___ or transmitip,, .

Work, _a._ fy

Hﬁq%i.ﬂwaﬂw?sm?ggﬁ?;n they,
they m% the nﬁlﬂ—.—_— awners' right of makin .E__nz_-_ﬁ.-_ thy
reproductions by storing copies of . their works iy Ea_,,”a.saf
other media. Finally, free access to and use of :.P:#
elements contained in o gﬁmﬁ—-i work may be E—-.”H.ﬂ-w—ﬂ””f

I

the public domain, there are aceans of works that are
copyright protection in the original or whose term of
expired ™ These works are of course free for everyon
should note that vesting the control over temporary

-__ﬂn__..u_mm?.._ F_,
ﬂ..ﬂ.-ﬁﬂn_.?_. hag
€ 10 e, Ong
n&mﬂ gﬂﬂr _.*u

right owners, to a large extent, are afforded with tightened o
Oher

-Bﬂuﬂﬂfa__ﬂﬂlawia-r-n-.-ﬁ_ﬁi.i

environment. Absenl any limitations on the protection
copies, copyright owners, however, would be empowe
frec uses of noncopyrightable works in many circumsts
to the phenomenon of “the enclosure of information *

in the gigyy
au__na_t!u__q
nﬂﬁuﬂ#ﬂﬂgﬂl
_.-nn.u..ﬂ?ﬂ_.nq..._ﬂ
b._}n_u_d—.ﬁrn

- | E.E?iﬁﬂ:ﬁigrﬂa&_;ﬂnﬁ_ﬁmimﬁi
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suthorizing any communication o the public of their
works, ire
sgiﬂﬁrﬁn&nuﬁﬂlmnu-ﬁnurrrn::ﬂ&mruq““__ﬁﬂ“

ey e soday's world of intangible, digital works of suthorship”)

.MHEE. added).
b!Hl.mithr Free as the dir 10 Common Use: Fit
Rev, 354 (1 o Enclosure of the Public Domain, 74 N.Y.U. L.
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) inted out, “while a Web site that posts factual
ERE”MH.ME copyright protection has no copyright claim

pas
sﬂﬂu%nai web site that posts the same factual information, the
E_unn—:m
st 8

overtheless might have a copyright claim based on the
ﬂn...ﬂ:.:.ﬂﬂﬁ facts in the RAM of the second Web
e _uﬁ_n_._n n‘@wuﬁ-ﬂ course of extracting the factual information.™ In
ﬁﬁhﬂ the adverse impacts on #_.._n =n£ uﬂ:”_ﬂﬂfn
oder ® the cXpansion of the ..3595_4_.._ right, E.iﬂ
%nﬁr.!.& &l chould be properly carved out in the Indian copyright
ghre® Eﬁ_ﬁ__monu these limitations would play an m.z_um_ﬂ,:. role in
w10 B0 e on the oxtent to which temporary copies ace oulside
iﬂc.ﬁr_n __.ul.ﬁ&:_ﬂmﬂu__ right. First of all, making temporary copies
T.!.wwa.ni_ﬁa of the technical process of making or recciving a
. should be permitied. This type of new limitation has
_uﬂn&uwn py jurisdictions, including the EU.” in which the
LT ly provides for a right to control the making of
B_.__wmm-____ Ia_._”%i nu..q.__.nunn _1n order to comply with the three-step test,
L. should provide for additional limits on the spplication n:r.w
”Hﬂn__u? For the purpose of keeping the limitation applicable only in

oy ﬁ.ﬂﬂ%&iﬁﬁi&ni.s;ibn&z%. PROB. 33
f. ‘R Anthony Reese, The Public Dispigy Right: The ﬁuﬂ.«.ﬁtﬂﬂ&m
tﬂ—ﬂi&hll.n:ﬁinn&:%%nxt “Capies”, U, |
REV. 83, 144 (2001) (“The RAM copy doctrine would also allow
copyright owners to control displays that are not

571 Asicle .x: of the EU. Information Society Directive Esﬁ_
4§Hsnna_.u§a§=?a__s_=§nrr§§§_§s§
Egﬁ_gﬂgﬂn%in:%ﬂ_ﬂ process
!n!rﬂnﬂn%wﬁﬂuﬂﬂ?w-ﬂg_% : :nsiwiii.w
between third parties by an intermediary, or (b) a lawful wse © “Siaw.
i%ﬁinﬁiii%riﬂ.zﬂit s
significance, shall be excmpted from the reproduction ght provided
Article 2.
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infringing works through the making of temporary copics, gy, iy
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%%EEE&%&EE??HE
use of the information. " -

on the reproduction right should be undertaken to make the law sulficicntly
responsive 1o the changing circumstances. With sufficient sympathy o the
igg,ggggn_ngﬁu to provide for
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5)  Conclusion
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alleged violation should be the right. The test in eqeyy sttt
having temporary copi fond _rpﬂ__ﬁi.__au__uga.ﬂsa
it!&“ﬂzﬂi question Ern-a__,”n_f
infringer has ol<ained some ¢ be COPYING FOR WHAT ? If the o -
copy be should be held Habl e benefit by exploiting the Sl
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: Eiﬂmi?gq,ﬁﬁnﬂﬁruﬁnrﬂ. foster s
oo sl sent, puild invesior confidence, its regulation is
__m-.m_. ____._nnu.-._ !.__n_..—m_-.._.ﬁ-w Frmﬂﬂnﬂ._wwg__ﬂ:onr%

e Rt
U windfall gains in the short run. Therefore,

il of yieing

5 2 ; Eﬁ_ﬁi.ﬂnciﬁn,ruﬁ a tendency to conceal material
ol PR e disproportionte risks, indulge in unfair practices, and
% wnh.____._ma_: and development of securities markets go
11._!-!:-. wnﬂ-_-mﬂardmus#ﬁmnnun rules and practices, help in
g 1908 5 o ity of the masket pace. This leads o s
%E?%inﬂ_nﬁisﬁimﬁiﬁ
pi?%%uﬁsﬁﬁ&!ﬁiﬁg&&g
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vestors’ interest, The main laws governing the conduct
securities market in India are the Companics Acl

ﬂnﬂﬁrﬁ the in
Contracts (Regulation) Act, 1956(SCRA); the SEBI

1956; the Sccurities
#ﬂi_gﬁ!ﬁ—fﬂn—uﬁmamﬂ Act, 1

|| The SEBI got legal teeth through
1992, which was repealed by the SE
preamble of this Act, outlines that the protection of

development and regulation of securities market and

996,
an ordinance issucd on 30 January

1 Act, 1992 on 4" April The
investors' interest,

| The Sccuritics and Exchange Board of India wis constituted undes the
Resolution of the Government of India in the Department of Economit
Affairs No.(44) SE/B6 dated April 12,1988,
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with these are the main objectives of yy; v \\\\\.\!\
%Eﬂu%#-ﬂﬁfﬂﬂﬁ“”ﬁq_x 4 .%‘%__%Emmwrgzn!uuiﬂugfﬁﬁﬁgu
resction o the market scndal of 1992 master minger, ™ 3 fu gl 397 gniond stock cxehaAgSs. The PENIC comparics are compelled
and other bull operators. J_F..____._IF af e _E_.__Eamu..ﬁﬁ.w.i FEEBEHEEEE#F. ife
it is an acknowledged fact that the SEB Aqy o My, :%&%ﬁﬁﬁusniﬁg.inﬁiﬁgﬁ_r
list of responsibilities of the regulstor and yyq, #“aﬁsf; Emiua._._i.s It has the power of making or amending rules of stock
statutory backing for discharging (hoge i _1...__. Wy o phis © 1%5%1%ﬂ!nawﬂuumuﬂrﬂﬁ§u_._
shortcomings in the legal provisions of (he mmu".iﬁ_!irperi&r %ﬁﬁii%wi&ﬁﬁ!aguﬂﬁﬁ
particularly with respect 10 SEBI's power of 1. ! Were BTy on) report” in addition it has the power o supersede the
and enforcement SEBI Act was amended in the v .._sﬁ the * @ body of & recognised stock exchangs * and 10 suspend
requirements of changing needs of the sccurities ey " ' ey BV of a stock exchange." 1t has also the pawer to prolibit contracss
As SEBI is the regulator of securities mag, __ﬂ " ”-utr.%ﬁﬁ:inqgmﬂsuqnnnnﬁa?mﬁ_iﬁ
mnﬁﬂﬁﬂnmu_wsﬂﬁnisamﬂﬁgﬁmn_?ﬁwﬂ_”ﬁ;cﬁ liiiﬂ!!u:ﬂi.u.ﬂf_nﬂniﬁﬂanﬂnunﬁi_
market Iation® and in UK, F 1 : procedure.
. information and summon a i .
ME&EME&EEEE@HHEEG&?&& _uﬂfiann_n-u—qana person even if no enguiry
The SEBI is a body corporate. It consists of @ a e mll“ﬂﬂkuxs
%S?Qﬂgsﬂr?uidulﬂwﬂumiaﬂﬁ iy g 1d.Sec%(1)
of the Ministry of Government of India dealing ....E..n%.u:.g 9 Id Sec-2l
administration of the companies appointed by the Goy NANGE iy 10 fd See-22
member from amongst the officials of the Reserve usr_.ﬂa (%) tmg " HH”“:E
members of whom ot least three should be whole time ) fire “M Id. Seez-11
nominated by the Government. SEBI has the power 1o el nericr | 14 IdSecz+i2
returns’, any information or explanation from recc .”EE 15 Id Sec:=16
exchanges.’ It can direct enquiries to be made in relation 1o 5.“,” 16 a_.i.ﬂ i et of e llin o,y
iscovery production accounts and uther
Eingnﬁiaﬂraﬁ&grﬂgﬁnﬁﬂrﬁf documents, at such place and time as may be specifiad by it
i) Summoning ond enforcing the attendance of persons and examining
them on oath:
2 htipdiwww.Sec.gov, iif) Inspection of any books, registers and other documents of sy person
3 hupiwww.fsa.gov.uk, at any place;
“ uﬂuﬂl!nmﬂrnﬁwﬁngigﬁsﬁﬁﬁ& Iv) Inspestion of any books, register, or other dosument or record of the
delegaind : company;
_39?&52_...“‘» S IR T G 0 V) lssuing commissions for the examination of witnesses or documents.
6 Jd Sec:-6(3)n) (1996)87Comp.cas. 186.
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!mﬂ”.- significant move, SEBI Regulations, 2003, poy,
SEBI, to rostrmin persons S = the ‘securities Market 44
%wﬁwmﬂgﬂnﬂ_?ﬁﬂuﬂrﬂ suspend any nmﬁﬁrﬂﬂ_&
gny stock exchange oF self-regulatory ,.,.m_.:.ﬂ.mo.. from holding 4.,
%i%ﬂ%igjﬁﬂngnﬂg:r-r
aﬂ.ﬂ&ﬂwnﬂﬁn&a which apparently violates regulations_ Firther,
SEBI may issue & waming or censure, temporarily suspend or cance]
registration of &n intermediary found to be guilty prima facie " SER|
was also granted the power under SEBI (Amendment) Act 2002, 1o poss
an order requiring @ person to cease and desist from committing o
causing a particular violation of any of the provisions of the SEB] Ax,
or any of the rules or regulations made there under, if it finds, after an
enquiry, that such person has violated or likely to violate the said
provisions. In case of listed public company, which is not a registered
intermediary, the SEBI can exercise these powers only if it has
reasonable grounds to believe that the company has been indulging in

18 Sec:11B.
19 Ibid
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the matter warrants & formal investigation :
“_Hq__mﬂmﬂ. information is sought and collscted w“nnﬂisww
ources including stock exchanges, depositaries, compery ﬁ?ﬁ
q_.un___m_dn.u Qﬂgngiawﬁwﬁnmﬁgﬁg-ﬂnw
E!:uaqg_g The SEBI Act then o
E%ﬁ?!ﬂgrﬂrﬂgﬂmﬁﬂsﬂagﬁuﬂﬂ
Ea%&?%ﬂiawﬁ?&.u
ga_niﬁtgbﬁmﬁ_im#ﬂsﬁﬂﬁﬂ_&ﬂ
ﬁﬂiugfi-._igmnﬂlgwﬂﬂﬂ.giﬁn 5
sdvancement in the coverage of laws as well & improvement in
%EE%?EE&%EF
imﬂﬁﬁﬂﬁnzﬂﬂﬂnﬁiﬂﬁmﬁﬂi—?ﬁaﬁg-
scam brews. SEBI was indoed ill-equipped to take care of the scams in
the mid-1990s, as it was balancing its role as o developer 25 well as
igﬁﬁﬂiznﬂvgﬂiﬂiﬁﬂ.gﬁg
stamutory powers to convict and punish the guilty. Howeser, even 2
EE‘E_WU_#_E:%&_:&EE%E

20, Sec:-11D of SEBI Act, 1992

21 See:» 11C.Inserted by SEBI (Amendment) Act 2002
22 Annual Report of SEBI, 2004-05.

I lbid.

24 Tbid

25 www. Sebi. pov.in .
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iﬂtv__ﬂ major ___u__,. of securities commissian §5h?¢§ of the
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As 2 fiest step in the investigation, SEBI ordered inspecijq,
EIHE?BREEEFEEEEHH?EEEHH
mmw_bk.ﬂmﬂ__ﬂﬁﬂnﬁﬂ_ummw_}ﬂ E{E?ﬂ?&ﬂqﬁugﬂrﬁ.
girvon Ramalinga Raju or any other employes of Satyay, 35“
%%ﬁiygafsi;_ifﬁ
the country™.”* 0

SEBI examined the request of Satyam Computer Service |
Eﬂﬁlmﬂnﬂﬂ!%&.&nﬂﬁﬂﬁ:?ﬁgmu_ﬁﬁw“
of Shares and Takeovers) Regulations, 1997, The Board recognised e
Eagffﬁ-ﬁ!iﬁn?nﬁ?nﬂgl
conchuded that the fssue needs 10 be dealt with in the general comey
Accordingly, it was decided to appropriately amend the regulations ang
guidelines 1o enable a trmnsparent process for such acquisition™ T

. Securities and Exchange E of India (Substantial Acquisition of

m__!u and Takeovers) Regulations, 1997 has been amended vile
Securities and Exchange Board of India (Substantial Acquisition of
Shares E_ Takeovers) (Amendment) Regulations, 2000 an 28.01.-2009

- .

POWER OF SECURITIES AND EXCHANGE BOARD

o snd by the SOMPARY 10 (e sock enchungts whors shares of the
%Emﬁuﬁ

{n-an Jnterim wn.__oaan..__nm...#iu_!f:m:r?mma_rﬂaln

| _iaiﬁwgugﬁﬂqﬁaifigiwf
out & s&t%mﬂ:-ﬁi.ﬁ aceounts of listed companies for a
W eriod”! SEBI is investigating insider wading of shares by the
pertaif and his family as authorities suspect that the promoters made
%E;ﬁﬁ&-ﬂﬂﬁ.: .
" As an encouraging step 1o protect the interests of the investors, the
wﬁ-iﬁgﬂhﬁﬂ_#ﬁngﬂ_sg&nﬁg
%niﬂﬂﬂﬁ#?—ﬂiﬂaﬁn.ﬁﬁ.hﬁwﬂ-ﬂm&g
S uld not exceed Rs 20 lakh if the case was before the Supreme Court.
The guidelines would come into force after the SEBI investor protection
im&gﬁaﬂigmﬁmsﬁniaﬁu!g&ﬂaﬁﬁ
such SEBl-registered investors’ associations, who can avail of this aid,
%uﬁuﬂnﬁ_.ﬂnﬂsﬂnﬂggiﬂ.ﬁuﬂﬁﬁ The
?%iﬂ_fgnﬂagaﬂw.r

As Satyam is listed on New York Stock Exchangs in US and in this
connection, on behalf of the US sharcholders class action suits were
filed, nlleging that senior exccutive of Satyam bad violated the federal
securities law by issuing false and misleading statements. The suits are
still pending in the US courts.”

Class actions or a representative action is a form of lawsuit where 2
rﬂhﬂﬂﬂ&vﬁt%ﬁ—wfﬂn:ﬁan'g#rgoq
collective lawsuit originated in the United States. All the members
secking the class action may not get equal compensation from the
respondent. Apart from the compensatory damages awarded in these

0. Ref Circolar No. SERUCFINDCR/TO/IS2750/2009 dated February 3,
2009

31 The Economic Times, Monday, July 13, 2009,
32 Ibid

33 Business Standard, Thursday, Aug 13, 2009,
34 Supra note 29. (fuly 17, 2009)

35 Supro note 29.
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other catcgocy is the punitive damages. Unider clags e
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In India Government is planning to codify cluss action g law, A
clause for filing Class action Suit has been included in the new COMpugy
EE&F_EFOEEEE%!E%;E;
0 M3 orympanide uacl S wan Ngpmeati semattls e Wy og
thaugh the principles of class or representative action by -_..!15_?3
%%EE%EE%E&FEE
are yet to be reflected in law.™

Conclesion

EEFF-EEFE&E—:F?
Eﬁrﬂn&ﬂu.ﬂrziﬂﬂgn_gfngnrﬂ.
E-Enmgﬂiﬁﬂagﬂn..ﬂtﬁ_gi
Feoent years, as revealed by the present study. It has succeeded 1o
Eﬁrgnu?gsﬂﬂﬁﬁmg
grﬁ.ﬁ?&-n’rﬂiu&uﬂug&mﬂaﬂaﬂ 4
E&gﬂﬁiﬂﬂﬁ?ﬂ_ﬂuunﬁunﬂruﬁrﬁmﬂ
Egﬁggﬁﬂ_wuﬁ_.ugiumw_ information leading to
glgggig nvestigations provide them with any kind of
sﬁsﬂﬂstsﬂﬂ.mmu&nsr#&urnﬂnﬂﬁ.fxt discovery of an insider trading Scam. shall be made in the Act
iriﬁﬁ.ﬂ?aﬁiggﬁ * Itis suggested that necessary ames %E.ii&ﬁ%su@w
not made public, EEEEE:EE&E&RE 55!?3&&83&3&. Act, 35 was opined by Kania
EEE?EEEEWE-#E&EE information may be added to AR
!lﬂnﬂﬁngslﬂﬂ;lmgwﬁnﬂi Commitiee in 2005 and has yet E..z-..n%ﬂmuﬂﬁ&n
aﬂﬂtfrgﬂuliurﬂzn_ﬁ_ﬁ_fani . ﬂﬁmﬁ_ggﬁiﬂn ; riﬂtr&.._..in—ﬁ__
Eﬁgslguig | bodi investoe, 1t is not enough that ﬁ&.nﬁﬁ:ﬂg%-
EIEEIE?EEIE A ey Bech EEE%F!EE ve means to recover his
are in & mature system like The Investor should have
EE?%?#&HEE k lesson for others.
nnﬁl.ﬂﬂin_.hn!tﬂ cooperation from the SROs, the loss caused by the culprit, intermediary,
EI__}QE in securities through 20
Investigation services, *  An lnvestor nosmally deals in securiti cause loss to him.
m:EE_:EmmEE %Eigginﬂﬂ&_ﬁﬁﬂ“ﬁu through whom
of foregoing vestor in order to choose . tuking
—y (scusion the ollowing suggestions have ﬁa&:ﬂﬁn%ﬁa&f%sgﬂﬁﬂ.@ﬁ
informed gf#iﬁ%&iﬂ!ﬂ.%
36 Bps/iwww HG ony capital adequacy, linbilities, defauls and pont
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Participation in Dowry Crimes: A

Tnt-_n Challenge to Feminism

st 86 2 person who recognised the «alig
oS OWR interpretation of their lived experiences and nceds srdes
lt.ln imstitutionalized injustice perpetrated by mes 2 pr—
jgainst women as a group, and advocaies the climenanon of that jeemice
‘%ﬁlc%g:ﬁiiuﬁlﬂnﬁ
'fl_—ﬂ prefogatives in & given Ewﬂ,_.._ The femmpni
movements, be it may traditionalistic, egalitarianinic. peotecsionis o
separatisd, primarily observe sexuality and gender a8 & root cose of
indiscriminate subjugation of women in & wxial set-ap”

The demand for equal rights nnd status has thus been the impeniiest
feature of feminism. The same movement has been withosed in fndia,
l@f&sﬁ&:ﬂ!_mru&irnqirrf{
feinale. reformers of 19" century freedom siriggle and comemporsn
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become 100 large; it has been adding 10, and chang; Eﬂa#.ounﬂ
EE-EEEE?rEEE-éE&._E F
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= Annual report should be published on time,
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LL.B and LL.M,
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FEMALE PARTICIPATION IN DOWRY CRIMES
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and economical status of women though has jmp n____E.qr.__
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instances of violence against women have increased.
Peincipally the feministic concept in the western moulg -
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the attack on discrimination rather than an education !..!nii_..n___-a- .
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causse of inflation in incidents of violence. E

?%iﬁ%ﬂﬁt—ngiﬁlgwﬁ
icipation of women &3 an abettoe, actor and accomplices jn such
incidences of violence. Contemporary criminal rescarchers have
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violenee but an equally dangerous criminal. Qq_nnww___ﬂnga_-l
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likely 1o be convicted”.
E&-EEEW&&EE&EE&EE
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criminologists, penologists and functionaries of criminal justice
administration, ﬂﬁgieﬂltgsuﬂgnm; of
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: - .
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FEMALE PARTICIPATION IN DOWRY CRIMES
EEE&EEE.%E.BEE#E.:RE- pearest MAS

the in addition to the
Thercfore, i ?_.—wa._sn-u __E-aﬂ.._tna!ﬂinn:n!u
dowry demands. in 1956 a further Provision weg af uiry
the Indian Penal Code which consoliduted snd i rﬂin__r_

!t!aaaaugna?-.#riﬁcwﬁa Ec”ﬁf t.ﬁm“xhnnnnnrﬂnn- - complaint made by the teved
ﬁﬂﬂ&!ﬂa_.-sgﬁnﬂi__ﬁuqa!uuqfqgh W an it.n&na-unmnaﬂvaiﬁnufﬂyﬂ sister o by her father's of
deemand of dowry, such death shall be presumed as dowry deay, For the of ¥ ﬂ&iii_na?.. ?r-.ﬁo__?neﬂww!:&u
EE&EEEE.EE:EFEQE E-Eﬁimﬁnﬂirr ; %ﬂrﬁwggrﬂ
impriscnment from 7 years to imprisonment for |ife®. with tllnasiﬁziaﬁnﬂhﬂ i it it
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civil surgeon by a police officer if: A\ ade by 8 stranger’ e
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Explanstion: For the puspese of this section, “cruelty” means {a) any :H_EI...

condact which s of sch 2 nature as s likely 1o drive the woman : ’ s e e

h : to commit years of her masriage; o () raising & reasonable suspicion

sickde or to cause grave injury or danger to life, limb or heslth(whether 7 years of hor marriage jn any circumstances RSB © T or
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accout of fullure by her or any person relsted to her St dobi regarding the cause of dexfh; G Y

3 by Ac 5 of 196 1o meet such 3 there is any

"y or bacassment surgeon, %s&[ii&r&wiﬂiﬁ
* _ ; ol ok and the distance admit of §
r-&-_ll.i_-ﬂ“.an?n rwrﬂEi.-S__El__..inqrﬂ miﬂiiﬁﬁnlnhnqi“ﬂ} un__rn.d-nliuﬂ_n
be called “dowry deat” E”!Ei&;q.ﬁ_;l_:i__ being 30 forwarded without putrefustion
have caused her death, Explangy husband o¢ relative shall be deemed 10 render such examination useless. & =
dowry Erﬂ!:ﬂfh.?ivﬂas_..isni i1 u_ﬂ_i—.i:u.,ﬂ!i:iﬁc&r_ substituted by
Probibiion w I section 2 of the Dowry
’ n.af_rﬂg_x_ﬁa_x: 12 Section _EEEEE_EEEERQ
by Act 46 of 1083
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4; Vol 1
v }Eﬂﬁ.s&ﬁ??f%
Eﬂtrarnﬂumiﬂig.aw._/; Iln____l

3 ﬂﬂ—.-,w‘ﬁ#-ﬂ._ﬂ.—an_u
the fuily are 0 sron it lh iy Ot GOt o gty

would be no other cye witnesses, except for the Member ...._.._“.nr_...____a-,__”
Katping Vi e TGHSIMRS 16 e Beo. wnliting teoes g 05,
evidence o prove dowry related deaths, necessary fogisiqg,. " Ving
Hgnaﬂggnﬁggﬂgﬁﬂﬁg?;g;
made in Evidence Act™. S
Section 113-A" provides that in case of commissiag of Suicig,
SR Wl 4 UL 0. youre: o seritgge el whites g 4, 70
subjected to cruelty by her husband or the relatives uwrﬂr:-fa.”ﬂ
EE%EEEEE:E&EE-EJ 4
husband or such relative of hes husband. L
mﬂﬁu_ﬁ:fpﬁwﬁaa_gsﬂnau&ra&f?
case of dowry death. Its applicability depends upon nﬁ&ﬂiﬂfﬂ
dowry death and cruelty or harassment in connection with naapﬂ_“q
dowry. The Court will draw a presumption that the persoq Who g
EEE&EEEEE&E%.EE
EEEE&E%:&;E&._; in ﬂ-u.n.m
E!Qg_ﬁ_ﬁ&vaaiugﬁiu_oa-gn_.i
Misuse. In almost all the cases, generally the family members of the
husband especially the mother in lsw are made accused in the criming
gaggnkgmﬂlaaﬁnq-g
F&:ﬂ%nﬁlﬂn?gﬁgigﬁéﬂ
HEEFF:&EEE?EWER&% in law, again a
woman. It needs to be determingd whether they are main perpetrators of
?iﬂﬂgﬂﬁuﬂ_ﬂau;niﬂ or just mute spectator
&?ﬂf.__iug-nuﬁsusﬁarsﬁiiwsn_.ﬁ%

13 Supra note 4
14 Sections 113-A and 1 13-B
15 Suprs note 5

16 Supra note 7
178

pre n&..—i Fﬂﬁﬂ“ﬂ.

.t__-a.
e jetime: The Judicial Determination

commission of dowry death. The tria] Court
S
scuined B T S upreme Court found the mother in law guily.
pigh CoUt 38 V% e role of the investigating agencies in st
Moo e ober fuily members who wersalso reset st

EEE.?%FEE

Supreme Court also.
EEE%E!

_—thﬁna.lnﬁ_w!ﬂl!
...Eitﬂuﬂ%nﬂ%

17 AIR 1988 5C 1785
18 AIR 1989 SC378
19 ?—.ﬂ.-gmﬁﬂﬂ#
20 ?—F_—ﬁﬂnﬂﬂ—l;
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%g_i!gﬂg.iguﬂﬂv
trial Court held the sccused guilty but the High Coypy S Y. The
Eﬁ%ﬂwivﬂnﬁﬂ?go;ﬁaﬂ_ﬂqﬂnrg? the
the deceased and same was not corroborated by independer, s”n._,aa
But the Supreme Court convicted them for causing by _._.n!au,
sccount of dowry. However lesser punishment £ on
law considering her age.

In Salamat Ali v. State of Bihar™, the husband, mother in a0,
Erﬂ:ﬂ-&!ﬂ&ﬂgmgnﬂs.dﬂiznﬁasrﬂ“
E.EEEE!&%%*EE?HEE.E;EEHR&
However, the Supreme Court confirmed the conviction of the _._E,_Eanm
but acquitted the parents on account of absence of specific clinchipg
evidence against them.

In State of Himachal Pradesh v. Nikku Ram™, the husband, mother
in law and sistor in law were charged for dowry death as the bride hag
committed suicide on being unable to bear the mental and physics)
cruelty meted to her for bringing insufficient dowry, The trial Coun,
High Court and Supreme Court acquitied them of the charges of causing
dowry death but convicted mother in law for causing hurt.

In Sham Lal v. State of Haryana™, the husband, father in law and
grand mother in law were charged for dowry death as the deceased had
died of bum injuries under abnormal circumstances. The trial Court
acquitted the grand mother in law as she was in her 80’s and was not in a

position to cause dowry death.

In Pawan Kumar v. State of Haryana’”, the husband, father in luw
and mother in law were charged for causing dowry death as the deceased
had died of burn injuries. The trial Court as well as the High Court held

Wev Blven to Mother iy

21 AIR 1995 SC 1863
22 AIR 1996 SC 67
23 AIR 1997 SC 1873
24 AIR 1998 SC 958

- The trial court a<q

.%Emﬁsrﬁﬂsﬁ

Vol 1

Sn- Supreme Court pcquitted the parents by

it of ther™ H.Fn;_. doubt but upheld the conviction of husband.

nr.mnu_._.un. v, State m,__.h&.ﬁ.au. the husband, mother in law and
.._.d:“ ﬂnrisﬂnnsﬂn&ﬂﬂggﬁﬁng
o .-ﬂ.&.EHEu wﬁ.:!&:ﬂiﬂin:rﬂﬂﬁno.. physical and mental

gﬂﬂciﬁwﬂcqﬁgg.?nﬁ_gnﬂaﬁn
wt.-.u-.-nﬂ: of insufficient evidence but High Court convicted

*.REE-;:%E&E%EEEF
=Egnﬁﬂniwwﬁ¢inﬁn=rﬂnﬁzi
o put High Court convicted both of them. However the Supreme

iﬁn charged

i . he was residing
. _.ﬂtﬂu&ﬁuﬂain#i_aqiﬂ_ﬁﬂ_-iﬂu :
o -mﬂnaﬂ__ﬂﬁu.&ﬁﬂuiﬂgn&mﬂﬁnﬂ
. point i at the relevant time.
. soint her presence at the cnme soene ,
5 E@thﬁ#!.ﬂﬁnﬁ.g&uﬂ%gggﬂ_nﬁl-ﬁ
S n!umumguﬂn_unﬁnuﬂunq
iﬁnﬂuﬁn‘_ﬂknﬁﬂﬂﬂiﬂnunu

Court

the plea of alibi but convicted the husband. _._....:.B,wq the -“H_Eu -
%Eﬂ#ﬁﬁ!:ﬂuanﬂﬁanﬁqgaaﬁnﬂﬁzﬁr
dying declaration. The Supreme Court upheld the finding <
nﬂﬁnﬂﬁﬂnwi&nﬂ:qﬁf
EEEE&E:FEFE:R

_...E_..._“ nmﬂﬂﬂg v. Gian Kow”, the hushand, father in law,
n

mother in law, and sister in law !ﬁ.tﬁg.ﬁﬁ -
account of dowry ©f the basis of dying

Illllllulll.llllll.l
25 AIR1998SC 1211

26 AIR 1998 SC 2628

27 AIR 1998 SC 2808

%%u??%nﬂﬁ

trial Court
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FEMALE PARTICIPATION IN DOWRY CRIMES m—at K s Prasad v. State of Bihar", \he byshang S i

convicted mother in law and sister in Inw by volying on gy, Hn..aena law were charged for dowry death. The uig) Coun
ol uﬁ.ﬁ:i?ﬁ.ﬂlﬁ&:&!i!gaii#q L _-__u_.._!air.__n._ Eﬁﬁigﬁnﬁgﬂ&;:ag
of thumb mark on the dying declaration which remained umsatisfinctory, gupreme Court acquitied the mather in law and E:ﬂr_riﬂaﬁw

lsined as post mortem report revealed that both the thumbs yygq, the %Euﬂau:ﬂa;n:ﬂ&.iﬁii_f@a&ﬁ
ground. viction.

Emﬂlﬂ.ﬂﬂuaﬂluﬁ!:.?rﬁgﬁaaﬂg? low were in Ram Badan Sharma v. State sﬁha.nx_..__ﬂrﬁr!n. Siber i
charped for dowry death. However the mother in law dicd before g !nﬂaﬁi?#iiﬂnngnwﬂ&ig.ﬁu&tg
commencement of the tisl I 2 o the husband and father in law but acquitied the mother n law

Eh‘iq.ggi.uﬂrﬁwﬂmiiﬂrnq? Jﬁiﬂ&%igugﬁﬂgﬂiﬁgﬁulﬁﬁ
law were charged for dowry death. The trial Court convicted them whig, on me as she was sick during the said pericd and was under
was upheld by the High Court and Supreme Court - The same decision was upheld .

Calcutta. . the
ln Kans Raj v. Suse of Punjab, the husband, mother in law, iH&._ ki
} o : and Supreme Court.
Eﬂﬂﬂﬂn:n!ﬁiﬂu%*&qgng.ﬂﬁﬁu_ﬁﬁ . {a M. Srinivasul v. State of Andhra Pradesi, the husband and
convicted gll of them but the High Court acquitted all of them and the ; f desth. The i )
Supreme Court coafirmed the acquittal of other persons except hus! %Efiiﬂﬂﬂ% or dowry - trial Court convicted
poth of them. The High Count convicted the husband but acquined

However the Supreme Court pointed out that the fumily members of the
husband cannot in all cases be held to be involved in the demand of
dowry. In cases where such accusations are made, the overt acts

attributed 1o persons other than husband are required to be peoved f
beyond reesonable doubt. snd mother in law were charged for dowry death. The mial count

mother in law on account of absence of clinching evidence. However the

Sypreme Court acquitted the husband also.
" In Narayan Murthy v. State of Kerala®, the husband, father in law

In Satvir Singh v. State of Pinfab”, the husband, father in law and JiE&-.___ of them on account of insufficiency of evidence but the
mother in lsw were charged for dowry death. The trial court convicied High Court held the husband guilty whereas acquittal of mother in law
all of them which was confirmed by the High Court as well as the S wai upheld and father in law died during the pendency of the trial
Suprome Court " However the Supreme Court upheld the order of the trial Judge as there

 was contradiction in the statements of brother and mother of the

—

29 AIR 1999 5C 1476 ,_”, 3 AIR 2002 8C 2531
30 AIR 1999 SC 1490 M AIR 2006 SC 2855

31 AIR 2000 5C 2324 ._.m 35 AIR 2007 SC 3146

32 AIR 2001 SC 2828 b 3% AIR 2008 S0 2377
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The Concluding Obsevations
?ﬁ%rﬁﬁ. rﬁﬁnutfilnﬁnﬁﬁufﬂ_w

Eiiﬂr&?ﬁ!:ﬂ%?-ﬁﬁ.ﬁ.ﬁiﬁg
E«i%rﬁngllﬁﬁ.ig.ﬁg
ﬂ;*iuﬂiiggﬂnﬂﬂiuﬁ&ﬂ-uﬁnﬂ:ﬂ.ﬂ&_
F%-‘Pﬂﬂlﬁ:ﬂ!!ﬂuﬁwﬂn?igiﬁ
%Hr..g-inﬂuqﬁoﬂ:ﬁ_nuiinwﬁng!
g:ﬁnnﬁuws_ﬂn&_@aigaﬁv&af?
Eliﬁriiiii#ﬁfﬂﬁ:&
Ei%ilnﬂiﬁrgnﬂuﬂﬂgs
curb the menace of dowry and dowry deaths because a woman can well
understand the problems of & woman and their increased sensitization
and educstion can do a lot good to eradicate this evil from the society,
All the charioteers of the feministic jurisprudence should give a scrious
thought to this existing dimension. However in 70% of the cases the
mother in law is unsuccessfully charged for dowry death just because
she happeas o be a member of the family of husband. This emerging
trend needs 10 be deprecated.

The Hon'ble Apex Court has pin pointed in the case of Pawan
Kumar v. State of Haryana”, that ofien innocent persons are also
trapped or brought in with ulterior motives. This places an arduous duty
on the court 1o separate such individuals from the offenders. Hence the
court have to deal such cases with circumvention, sift through the
evidence with caution, scrutinize the circumstances with utmost care.

In Kans Raj v. State of Punjab”, the Supreme Court deprecated this
tendency when the Hon'ble Court pointed out, *.,.A tondency has,

37 Supranote 24
38 Supra note 3]

_ﬂ — Vw1

=B *ﬁiqﬂaﬂrﬁ?l:ﬂ_l&iﬁi?gi?

T ves _=_E=E,Euu_,__usqg§xr=§§

B o it 0 o o e it v it
{855 1n their over enthusiam and anxiety o seek conviction for

rn.___. people, the parents of the deceased have been fousd 1o be

B prosecution even against the real accused

....m:..l the investigating agencies adopt & casual approach while

g , some persons for causing dowry death whersas lsaving the

_:..-_uu:noa_ scot free. Such tendency is also Geprecatad by the apex

_:..uL. : Fi_mn-mﬂﬂﬁnmﬂ should not blindly chargs the women of
iy for causing dowry death unless and until there i substantia
,,_..l s against them. The higher acquitial rate of the women pinpoint
B the role of women in dowry related cases has not be=n properly
B0 e by the investigating agencies. If the investigating agency
W the evidence is insufficient of reasorable ground of suspision
sﬂ. m_ﬂ!ﬁ_iﬂﬁavnﬂﬂﬂnﬁn&ﬂam;ﬂni&ﬂ;ﬁnﬁ
w etie: Hﬁﬂ:n#ﬁﬁﬁruﬂﬁﬂn-uv«agﬁugﬁﬁ%mﬁn
u..t so required”. Henceforth the investigating ageney should make
s of their power to determine the sufficiency of evidense against the
S esons charged for dowry deaths and not o mplicate evey person of
' the family of the husband. |
The voluntary organizations as well as religions organizations ‘.._H
" also contribute in creating proper AWaneness campaign mongst 2
b asics concerning dowry deaths. Special progrunues nesd 0

: &
- Eﬁﬁnisﬁfs.ﬁgﬁfiﬁwﬁhﬂﬂ
if?&iﬂ&i-u&f#ﬁﬂiu%ﬁu m.-ﬂ_“:_rwng
4 ??uﬁaf&?%&.?a&ae%%ﬁ .

3% Supra note 17
40 Scction 169 of Criminal Procedure Code, 1973
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will certainly help in nurturing & progeny which shall be gender s
g..ﬂ%?:ﬁ%ﬂ.ﬂ.;!-niﬁ Ve

E%EEE%E%EQEEE&:.
and establishment of psychological clinic can provide an gﬂsﬂ.“
-EEE&EE!EE%E.:&EE
violence, be it may men or women. _

Dr. Sanjay Gupta®
Ms. Savita Nayyares

5 sor, Department of Law, Uni
. of 1 ’ of Jammu
@9 Assit. Professor, Department : versity

B u and Kashmir Agrarian
' The jamm 1976 : A Critical E_ﬁwnmsnﬁ Act,
L qroduction
DO e s and Kashmie St pror 9 1947 was under he
= - i pof
| oudal owncrship of cultivable land and the actual tillers (in sbsolute
qu v up to the extent of ninety nine percent) were tenants-at will
[EGus of. tre major plaks of Jammu and Kashmir National Confersnee
__:E;u'u-—.u Jeadership of Sheikh Mohd. Abdullah in launching the struggle
il transfer political power to the representatives of the people by
L Jbolishing the princely rule of Dogra dynasty hinged on the slogan ‘land
o he actua llers”.
v was towards the middle of the year 1944 that All Jammu and
,.s.-_.aq National Conference laid before itself the ideal of “New
.ﬂ:% The *‘New Kashmir® or ‘Naya Kashmir Charter', adopted and
_ announced by All Jammu and Kashmir National Conference, contained
_mﬂ..ﬁqﬁnwﬂrvvﬁm Erfrﬂﬁsfﬂtﬂﬁwwﬁ?ga
' Governments of the State
[ In this backdrop, an endeavour has been made to make a critical
" analysis of the important agrarian legislations in the state of Jammu and

| f Kashmir with special reference to The Jammu and Kashmir Agrarian
" Reforms Act, 1976,

: The Big Landed Estates Abotition Act, 1930
" 1n Jammu and Kashmir, the first major leap farward in the dire<tion
| . of agrarian roforms came into existence in the shape of The Big lunded
" Estates Abolition Act. When all other States in India and the legistures
| therein were in their infancy and slecping over the mlers, R—Y
" bold and drastic leap forward cutting at the base of the diseasesd system

| Khushwant Singh. .3&1!&.*ﬁi!..ﬂl¥;§ih:lu

jography, 1
2 ”E!.__. rus”“.qu_unnr_ﬂ-“uw A Disputed Legacy |§46-1890°, 215 (1995)
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_;-_-_n—}#gfh-g calen up the very iy of flye
development in agriculture like a tenmite. ___ieﬂu.?seﬂn?_:_.z
slogan of “Land to the dillers’ and that 100 ‘withowt paymery of cny
%-.E%gltqﬂuggggg.:fu
tl_mr-nﬂﬁngi__mnﬂu.ﬂq;zrﬁlheﬂwggira._
E%E-E‘gvﬂqui_#ﬁ:_-&.oﬂﬁaﬂlf_
E-giaﬂ?u!;rrnﬁiﬂgggsﬁnr_
%l?iibg_iﬁi_ﬂﬂlsﬁa!ﬁ
i&&aﬂt%ﬂaﬂ.ilﬂ.ﬂﬁnﬁgﬁsgn
gﬁgﬁgif?ﬂ%gﬁf{_ﬂum_!
RE-EEEEEE_?EEBEEQE
poor. It was a remarkable socialist reliefl conferred upon the poos
gg.hu?!&nﬁlmﬂuq&_ﬁuﬁfﬂ_aﬁt
iwgflﬁgnﬁg!nﬂuigggﬁ
iglqgigfﬂ.;ﬂg
EEEE%E&.E«HE%&EEH
gﬁsﬂnﬂﬂisﬂnﬁ&_ﬁ%ﬂ!uii
Eﬂnﬁnmﬂlﬂgﬁnww_.ﬂgi_rﬂrslnqﬂg
betterment.
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?EEEEgﬁﬂﬁﬂﬂugnEEE
Eafﬂ:nﬂ_ﬂndl_ﬁ&_&us#nnﬂusmﬁ
wﬁutrgﬂugiﬂ.winﬂ_:ﬁ%sﬁﬁi
ulnn_aniﬂ_l&nitmluqnﬂwﬁhgl.gqa%_ﬂ_-ﬂ

|

iutional validity of this Act was challaged |
”EH-. mﬂ&xmn:%%*g?ﬂuci.rzfsffiﬁf
rendered E._ﬂsn_ﬁnh&ﬁq._.ws 08 P E_.%E_UH

: :

Hm”lﬂn_nl by ggﬂqhnﬂru_.}&nﬂﬁoﬁ:&?i

iwﬁﬁ-nﬂ:gg__ﬂiﬂ_&gi_
the warp and woof of the Act was the ?_.E.,nnquﬂeﬂmna_:_iﬂ '
Ei:ﬂ.:ﬁﬂi-nrﬂuaﬂﬁﬂnwigﬂmuﬁw
aking stock of the land in the state which WaS 0t i Persomal euliyarion
i&i&tﬁiﬁ%grvﬁﬁﬂgfsﬁrgnrr
ceiling area (Section #hE:?E.EER&#;EEE
%’i?gﬂﬁglﬁgnﬂﬂﬂmwnaﬂgﬁmﬂpﬂﬂ
;Eigigﬁignmg_ﬁniﬁﬂ?
Eiaﬁggﬁhﬂ&ﬂﬁrﬁiﬂaﬁimﬁnu&
the ‘land" for the purpose of determination of the ceifing ares unde the
Act end hgﬂgﬁiﬂwﬁaﬁﬂﬂiﬁnﬂnnwiﬂt&
FE&E:EE?EE&.?EEQG&EI
Rehim v Ama'remarked that the Agrarisn Act of 1972 was passed with
the object to

8) Abolish the system of absentes landlordism including the allicd

forms of intermediaries

b) To make the tiller the owner and

€) To set a ceiling on land holding

The implementation of the 1972 Act caused some confusicn and
unnocessary litigation. So, initially the operstion of this Ac was
suspended and thereafier repealed and in its place Agrarian Reforms Ac
u.qﬁxsliizﬂaﬁﬁsﬂﬁiiﬁnrﬂ.aﬁh
Act is similar to that of 72 Act. One major change brought shoot s

A —

5 AR 1974 5C 1522 &
6 AIR 1975 J&K 33: 1978 JKLR 140; 1975 KLI2
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_=?£ﬁ_uﬂ,ﬁ=ﬁi.%&iag-_ss.5ﬂlr
}nl_ﬂpugriiﬂgﬂ.an?nzfiﬁyf
E!iiﬁﬂqﬁﬁa_usgaafs_aéw
P.El..r.._.-ﬂntE.E,iQnE._-E.Inn?i_._lﬂ!nu?.__
EE:.ESrEr!HEEE-IEiEEf
Eﬁﬂnﬁﬂgs.ﬁ:ﬂ_ii?g_ The e
%gggh53=i§}§§ﬁ
1976 are:-
EﬁEF—EEE&EEEﬂ.QnﬂﬂF?
S:&uﬂi&iii&ﬁiivfﬁiiﬂ;fg
ond dharamshallas mn,ﬂp_.luﬁ.iﬂ#ﬂﬂn#:lr_mrr_!n
during kharif crop _3_,5&.&5&5&3_:5;
gl&i!.??i&rnﬂ&?ﬂ?iw
1973.
2, Eiwngg&iiﬁﬂﬂuﬁgaﬁ#ﬂﬁ
Iﬁ?alﬂ-__-nm:!nﬂn-ﬂ.ﬂrnui_nnﬁmﬁﬁmﬁg;_
encambrances. The important point is that the ceiling fixed for
Efgigw!ﬂrﬂiﬁninr&ﬁg
acres
#ni&:épﬂi!nmﬁrﬂﬁg
thereto in ﬂau;nu-alﬁ!ruiﬁn_ﬂﬁiﬁgnq
-ggﬂwrguﬂfg tnbourer, or is a
Guijar or a Bakarwal or Gaddi or is a landless lsbourer engaged in
E&B-E:&B-ﬂ#gﬁﬁrﬂrﬂﬂ&isgg
a?:ﬂi#ﬁ:ﬁfﬂfr?ﬁnﬂug.uﬂﬁ
Of ten years on the date of commencement of the Act or if such

house has been buile s nﬁﬁvﬁuqnﬁwﬁﬂﬂnﬂ!ua;—p
predecessors - in - interest®

o =

§if
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which payment is 1o be
State for which p
acquired by the

boen i
"o have X d nui#—.ﬁun%nﬁ-—n..ﬂaﬂinﬁn.”ﬂ. .
N i ul__-_” m%ﬁmﬁfﬁfﬂhﬁiiﬂﬂr.ﬁﬁ%
7. Number 0

i
1 " _Enﬂnﬂ.%iﬁ .
.. : : of matters like transfer of land 1o non
5. The Act has

l&mnn.u. encroachment of state land et
shate

the same
{ car 13" of July, 1978 and in
: i came into force from |

o .___..__”l:.ﬂui__ni on the ground of its being constitutionally ultra

in i Nath Raina v. state of
Supreme Court once again in Prem ,
ﬁﬁnﬂhhﬁi&#ﬁﬁ&n)ﬂﬁﬁgﬁnﬂuﬁnﬁﬂﬁurﬂﬁn

i Ast 31 A from the challenges
' measure of agrarian reform and so saved by s
 under artsl4, 19 or 31 of the constitution. The Court observed

dominant purpose of the statute is 1o bring about & just and equitable

redistribution of land, which is achicved by making the tiller of the soil

the owner of the land which he cultivates and by imposing ceiling on the

0 Beey

11 Sectt

12 ﬂﬂf.@.:

13 %3

4 Secs-1726

5 R 1983 50 920
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You,
%nwilfgldvnﬂ?iﬁﬁﬁrsa?

r
The full bench of the State High Court ?Lﬁin:hﬂ”.wi:.n!r.ﬁ
others' explained the purpose of this Act which i " Bty Gt
a. To wransfer land to the tillers for their persong| cuiltivay
b. To abolish ahsentee landlordism and give land 16 .___.n_!.
subject 1o the ceiling arca, and etual Villgr,
c UEEE&EE?EE-EE!.E land
in the most beneficent way in orders to achiove the e _.._..:HE
State set before it by the founding fathers of the coners, . Vet
While the Big linded Estates Abolition Acy _En.

revolutionary but an experimental measure !-.F_—E._E:__MH a

O FISAES O Miriom. e Agreri w&aﬂ;aﬂ_ﬁﬂufzwag

Carta, the basis of the tillers economic, social and _m_n-nﬂ._

which provides him 51# g-mq for the g—.ﬂﬂﬂ!-w of b

EEEEIEEEEuﬂ_ﬂg%EE: -
Higaggigﬂg P ._

inequalitics and hurdles in the implementation of this social _»mr_ns:i_

which, if taken care of by Eﬂthﬁ:ﬁ_ﬂ.EFﬁEﬁEﬂ
EEEEE#:&:EEI—.FEEEHEEEE
shortcomings are-

I #niﬂwu_ggnﬁng_miwiﬂanirmn:-ng
nwn“..E be settled in order to accomplish the constitutionsl ; remaining out of possession due 1o forcible ejectment. The tenaat
&EEE&%EEEEEEE.E suffers adversely for years together; somctimes he gets poss
n.nu_ﬂun#ﬂw_&i._Emuumu_:._nmi_g_;a!u? E-?ﬂgﬂninuggwsisnis
whole u—mﬂg : ve behind the legislation and the very spirit of the Bn.vglﬂnmﬁ_.?.ng?-ﬂrmwng m—
legislation in fructuous. The trial under the Act must be speedy . In resumption cases, it is given thit & .hﬂ&!f
for his bonafide persovl culivaon. Ths Bueafe V0 0

n.aum__frnof_—_n%uu_.ﬂ!}n

ML AND KASHY RAGRARIAN REFORM: WET, 1y
AHELS
._.dnn._.an#__
___._‘o!.-_k—_nﬂwfa without delay.
Act in favour of the prospective owners is subjecy 1o the payment

e and if ot setled within a imited time, it gt 4

of prescribed levy amount. In & large number of cages, the
lﬂiﬁ%fﬂu&?ﬂnﬂr—aﬂ:ﬂ!ﬂ&ﬁﬁggﬁ
in these cases.

3 jn the section 9 of the Act a provision has besn made tha 4
jandlord is entitled to recover rent with effect from 1* May 1973,
In the garb of this provision, the exlandlords are filing recovery
proceedings against their tenants, getting decrees of thousands and
thousands of rupees since | May 1973, The tenams in some coses
were forced to abandon their tenancy land being oot in & posiion
to satisfy their decrees. This provision should be amended by
adding the words ‘recoverable only if due’. Tt will facilicse fa
removal of ambiguity from the above said section of e
legislation™.

4. FEI%%&EEE!FEFE&B&H&
law, section 27 has been prescribed, but the law is silent vis-&-vis
Enigaﬂﬂ%-uaﬂggﬁnuqﬁ&ww

16 AIR 1980 J&K 192

i
el Economie Change
18 ML Misrl and MS. Bhati, Poverty Phuning 4
17 “Naya Kashmir, Jammu and Kashmir National Conference’, redrafled by Jammu and Kashwir,§7 (1993}
G.M Shah, 15 ( 1987)
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in resumption cases in letter and spirit. Resumptions fgy,
eﬁlﬂrgiitﬂugriﬂwwnnig
bonafide given theroin has thus lost its significance §,

6. These is mandatory provision in section 13 of the Act that pg

tenancy shall be crested or continpeed tﬁﬂ.inu?-ﬂﬂﬂdﬁﬂ—.ﬁl
i?ﬁlﬁﬂ!ﬁiﬂﬂnrgﬂn-ﬁnuﬂg:
implesnented in letter and spirit.

7 El&anmy_”!mlrthi!tﬁcErngﬂﬂ;wirFr
?Eggg_lﬂg_!ﬁncﬂuﬁuﬁ_;
for the period for which they remain out of possession because of
forcible ejectment. The produce must be given physically, on spot,

8. In the penalty clause ie. section 38, ?nnsﬂntﬂ.mﬂ_ﬁﬁnnw
g&.-%&iﬂ&ﬁ;&?ﬁpgaq
jﬁisﬁgiﬁ.ew#gt!
contfravenes any lawful order,

9. The indemnity Eﬂi;qguﬂn;ﬂo?
Eésﬂ&rﬁuiﬁaiﬂ&?ﬁ.?aﬂg
have misused this indemnity and created a miess by changing
Emﬂiﬁ?u;;

Ehﬁiin&wgslggg%ni

aﬁsaiuﬂnsiﬂ&ﬂz?a;swﬂxﬁr.&ri

nlainﬂgnﬂ!&ggﬁgsmzi
adopted by the political leadership towards the implementation of this

EEE.FEE%EEEE&EEEE.
i:ﬁwﬂ.?;ﬁ%&-ﬂnizﬁs 1994 only 90% of the
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i -.....l.. it %- The E mﬂg -.ﬂ#-_—.-ﬂﬂ 0 fhe
| JlimE=

T sution of the Act, EEE__J.S_E from the revenge
@™ orovided in the Table below”.
“ _..u..,_.._”... =

Kashmir Jamey |y otal
Diivision Division
1233 he | 299 e |32 o
kanals kanaly kangly
on | 3256 Mg 6675
535970 | 326m70 | peogey
1035 fac | 1958 tac | 2695 1o
o !a beon declared 2t owners under | kanals kanals kamaly
| section 8 and 12.
B st |12 | im e | 264 lac
Sonal :
* u!._.__n of resumption applications | - 5
o)
| received
A ion di 2197
| Total number of application disposed
o 493
| Balance of applications
,.f Amount of Levy recovered from ex- 134Ty
) owners
; B38.07 lacs
| Total lovy distributed
3 ATTA4 ey
| Balance (levy 1o be disbursed)
5095
Total number of SC/ST/OBCs who | 98895 | 106200 _
-

April
19 Information collected from Revenue Department, Jamma

2010(unpublished)
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Van . ..ﬂ
— Vany €rence Their
[ e v s Jﬂ e _ﬁ..ﬁa?..sw
The datn makes it clear that the implenientation of the Aq A
tﬂil!ﬁlﬂ:iwuﬂﬂ_ﬁw““”ﬁn E__Ernzsr_ﬁ e Eqiurwi:ng;
et e e T o L e
0% turm Ot 10 " apendent 4pon Variety of factors. The -EEHH”:”
U & “_.,_f.,_.%iﬂnﬁn&&igifmuﬂv.

e .%E%iiitiiﬁuaﬁi:ﬂ““
| e forms O deencig wherely i peeks of the conmaiy

 gre balanced with the best inierests of the acewsed T,
g Probation and Parole & ome thar

_ ﬁ%iﬂ?%!ﬂuh

_ ideology of modern criminal furisprudence & shifitng from

_ criminals, application of clinical method like probation and
T irole become the need of presen scil mlle The presen
= search deals with the concept of probation and Parole. I
5 also shows that how Probation and Parole act as rehabilitative
b techmigues including a special focus an their provisians in the
~ Introduction
| Dostoevski stated that “Humane treatmeat may maise up one
© whom the divine image has long been obscurcd. It s i -
~ unfortunate above all, that humanc conduct is necessary”.
| Crime is  deviance from normal behsviour which sfscs %
* community a large has undergone fefnement i th oo <o o
" cvoluton. Scholars have speculaied regarding the satu, <1 ¥
 modes of control a__....s,_ﬁw_iiﬁ.issw”i&
Iy i?ﬂ:ﬂ%gnﬂigi.n

® LLM; NET, K.C Law College, Jammu
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FROSATION AND PAROLE AS A RRBAMLIVATIVE ()i

socia) behavinar fan boen fnconcbusive; however, by, wnii “__ T ‘!‘i { repivesntiog AR
facets of the extremaly compien social pheniineng Ty 4, . m_ i glaring examples ©

L e f% i techniques in Prison.
in the Hght of this development slusit thy SONCEP O e ey of cofrectiot q e Iy
pumitive sl deterrent devices stand rojected and in et W0 s

" e
________________

[ b ETIVN
I;E%tlt]!ﬂf!!?ﬂlﬂf:ﬂ;?:nf.._
% lor

reformation snd rehabilitation of the deviant member of the muciery,

The traditional methods of curtailing crime were busey )

ity ¥ Spdemios. SeC H._-ﬂr! Eﬂh“u!ﬂad oF punivhmen wag

umitive and repressive. The methods 10 punish & wroy, jude OF 10 e s
meant to bring him into the disgrace in society or 1o shuy __na_wn“ﬁp.” B iminals casentially to motivate them B n

sociery These methods mainly consntof corpora punishment (flogy, the s

‘eandfing and muhtifiation), desth and banishment or trunsportation,

T shall be interesting to hightight latest example by the scholsr

the applicailty of humane approach for bringing ransformsion of

three terrorists Jodged in Egg Cell better known in the critne world 4

Anda Cell (i is an egg shaped cell In the Jail Barracks). The dangerous

torporists were undergoing  life imprisonment for their aliepes

made them fotally indifferent and hardened but a surprise was in store

tti@rii Bhushan Upadhaya of Nagpur, a

well known Urdu poet walked 1o their cell to inquire about their weil

ing m_i been derived from the Latin word Probare
s r_m 5 orave’. It is a form of criminal nﬂn.ﬂ_ﬂauﬂni
on an offender just after the verdict of guilt but without the prior
on of  term of imprisonment .
gt can be defined 8 the postponement of fioa judgement ot
e in & criminal case, giving the offender an opportunity 1o
his conduct and 10 readjust himself to the commurity, oficn on
 United Nations Department of Social Affsirs 1951 (Probation
Measures) has defined Probation as a process of treatment
 the court for persons convicted of offences against the law
ch the probationer live  in the community and regulates his

L e ..-run..rﬂb

m =¥
: -

| e AI..r. - ©
§
» - HHI x b Il-.r— I --_ _..-I- ‘
. w P ......mm._ .......}..I.....l#ﬂ..._... W 1 "..M.—._ L !.I ==rre
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EEEEEE&E?.#.E::E
facets of the extremely complex social phenomenon. the
Fﬁﬁnuﬁg-gﬁﬂlﬂnsnﬂaﬂﬂiz
punitive and deterrent devices stand rejected and in their placg % the
igiginﬂugiﬁﬂiuﬂ# .
milies of which he s part have been accopted ax better devicys 1
reformation and rehabilitation of the deviant member of the society, o
?E%uﬂnﬂi_!ﬂ%!ﬂﬂrﬂana;q
ey of derecesnd . The ciectiv of unihmen 1
Eﬂigggiig.-guﬁiﬂn
BJHET!:EE# %FE&QQEE:EEE
E&.E%in@iﬂﬂugﬁ:ﬂn#inﬂ T
branding and multilistion), death and banishment ar .i:uﬂﬂ...lﬁ:cmﬁ..ﬁ.
HETEEEEEEFSEHE%
Egiggrwﬂgnﬁaigaﬁ
three terrorists lodged in Egg Cell better known in the crime world o

- E_h.uTil Vol. |

‘This case has been referred to impress upon the need of buiane

___._.,_, approach towards prisoncrs 5o as to bring positive transformation
; %.Ergiuﬁgggiﬁnﬁn&a

W-.n.nr -_E Probution arc W—-nmﬂm EE._E nﬁﬂnﬂgnrﬁ m.ﬁh.—.!ﬂ

instinct in the process of correctional technigues in Prisons.

~ History, although in practice, some forms of rehabilitative behaviour are

ni%nﬁ% ﬁEE?&%Em_EEWEnff

Ye i??i-é!!ﬁ!ﬂxiggmﬂ
Eﬁf-:ﬂﬂﬂa.ﬁ-.ﬁﬁ-ﬂwu?t:&n&niﬂﬁaiﬁ

Eﬂﬂu&?ﬁqﬂﬂ?ﬁqﬁniﬂrmiggﬁngi

w,._. rehabilitating criminals is essentially to motivate them in a way s to
._.u_ abide by the law and make them useful members of the same social
. milicu from which they have deviated.

~ Meaning of Probation and Parole

' The term Probation has been derived from the Latin word Probare

- ig.iﬂﬁaﬁﬂwﬂnguﬁﬂiigglg
~ courtupon an offender just after the verdict of guilt but without the prior
.q .E.—vnw_mﬂ_.a-.-ﬂnsnwiﬂgnﬁm

Probation can be defined as the postponement of final judgement or

.u.,_m“_ sentence in a ctiminal case, giving the offender an opportunity to

improve his conduct and to readjust himself to the community, often on

. _ condition imposed by the court and under the guidance or supervision of
AN an officer of the court.

The United Nations Department of Social Affairs 1951 (Probation
and Allied Measures) has defined Probation as a process of treatment
preseribed by the court for persons convicted of offences agninst the law
during which the probationer lives in the community and regulates his

2 Baeyclopedia of Crime snd Justice; Vol. (3) 1240,
199



— ARE
candition imposed by the court or the other ooy
H._iﬁuriﬁas.uizmi&.wniﬁa?ﬂ o

EE_EEEE EE-E._IKE-E.E-__,&:_E
s not involving confinement which imposes canditions
Hl:lu ity i the sentencing court 10 modify the conditions o

..i__::..._ sentence the olfendee if be violites the conditions!
!_l___._ ET&E!EEIIE&EE-E
disposition, sllowed caly 1o selccted offenders who are being placeq
!Eiiﬁiﬁiii?grialﬂzﬁﬂ
of the court’.

The word Parole comes from a French word “je donne mn Parojer
mesning 1 give my word’. While the dictionary definition is *Wed of
honour', The term Parole was first used in & correctional context in (847
by Samvel G. Howe, a Boston Penal reformer”,

“Pasole is the release from u penal o reformative institution, of g
affender who remains under the control of correctional attharities, in ya
attempt to find out whether he s fit 1o live in the free society wilhou
supervishon™,

Dr. Sutherland considers Pacole ns the liberation of an Invinge fram
prisan or corectional institution on condition that his original penality
shall revive if those conditions of liberation are violated®,

3 Probation and Relsted Measures (New Yori: United Mathons, departoent of
uﬂthr:a_vvuﬂu.

4 Domald ), Thabeimer: Cot Analysis of Correctionsl Staniards

Vel 12 (1978),

5 BC Coumel; probakion of Offenders Act and (Central and Stale)
Sth Ed. 2 (1980), 2 e .

6 Hassia M, Seloman; ul 179,

7 _u_-'t...."_n-f_:n!ﬂ__ and Penclogy
(3rd Ed.) P, 339.
B Sutherised g
#nd Cressey: peinciples of Criminology (6th E4) p. 575.
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of the nincteenth century. The privilege Agan“.;nﬂﬂﬁn
ﬂﬁi&ﬂirfffﬁ?; i
giﬁlf?ﬁr_r_.sifff.iaru..
%Eurnimﬁgsﬂ.ha-_!ﬂsnffnanﬂgﬁ
convinee o Eﬂghéﬂfgaﬂg!“}rﬂ
offender upon gssﬁi?ﬁmﬂ.nﬂa
reform.
ﬂusziﬁanﬂilggg-”
%—Eiﬂlﬁgﬁmﬂslgﬂqﬂ.ﬂn:
iipiﬂuqﬂﬁagfirmrﬁnﬂlgiﬁi
Eigiﬁ_ﬂua@iiﬂ%nnigmﬂﬂi
behaviour, and the work of American prison reformens during ninsssenth
century.
The Government of India in 1934, suggested ® proviecial
povernments 10 enact probation laws and the same was complied with by
quite a few of them. But lnter on & uniform Central Act was passed in the
country in the year 1958 vir, Probation of Offenders Act, 1958
Whereas afier the repeated protests which were lusnched by politieal
offenders necessitated that the prisoners shaull be treated humsely sd
also gave the impetus to each state t vet wp their own Parole Beards
during later 20™ century,

Probation and Parole as Rehabilitative Techniques

The traditional concept of punishment has been treansformed. Now
there is shift from coercion to carection. The germ of the rembilitsive
ideology is containcd in the phrase *bringing iato fins’. Rehabilitation
Consists of an attempt to restore discredited individeals bo the watas of
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full Nedged uﬂﬂ.ﬁrﬁuﬁsvﬂ. of the society. Now the paim .
st how probation aud parole act as sehabilitative weehniques, To 5 -
thyis poiat vasions methods are discussed. el

1) Creation of healthy relationships
Probatica and Parole helps in making sound relationship begwpe,
relationship makes an casy way for trestment of the offendery,

2} Case work as a means of rehabilitation
E?imrgﬂiﬁr?nﬁlum?mﬂnling
of the problem of the offender and encourages him 10 lave positivg
atitusle fowards future life by covnsclling, advice and suggestion,
3) Home visits as means of rehabilitation
Probatian and Parole involves in them the provision of heme visits
which give an opportunity 1o look ot the emolional skuation of #e
offender, lovolvement of the offender in family matters gives him 5
moral boest and courage to change himself.

4) Change of environment as a mean of rehabilitation
Parole and Probation stresses upon the change in the environment
of offender beciuse unbeakiy enviromment is one of the causes af

deviation, But the question of changing envimament should be decided
sccording to the needs of cach individual.

5) ginnnnnggnﬂn
ﬁﬂgﬂl.ifnfgnﬁmg.iiﬁﬁ

fecling i the offenders ond indulging in him the feefing of being 3

human being and not an animal.

6) Employment as rehabilitation

The release of offender on probation and parale provides him
ﬁn?uilngﬂﬂ#&&mslﬁqr?_fuﬂ capacity o
EFFE:#E:E.IE.E&-E!#EE%E
ngsniﬂarrggmisﬁg%
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Al these methods help to congigyge proba
competenit rehabilitative techaiques, byt his o 404 parvle oy

aro granted aller going Urough the

Proper
jechuiques involve certain services which ae

one s not cnough, peg
Eﬂ-!ﬁvﬂr-r-

alm paralle] posi
o each other. R Position
Paralic Services
[Pre-Semence Repon__ | | Pre-Paole Regen |
[ coun | | Boend ]
Prchution Paccle Supervision
Supervigion I~
Jammu and Kashmir Scenario

Eﬁlagwgfmgsﬂgﬁxﬂﬁw
E%E_igﬁﬂgﬁglwr
the Stote. J&K Probation of offenders Act. 1966 is ane of thos

separately enscted legisiation.

The objest and purpase of the aforesaid enactment is same as that of
probation of Offenders Act, 1958, which is a central legishtion o

provide a chance to the offenders 1o
rehabilitate them,

thange themselves and 1o

The provisions of Jammu and Kashmir Probatioa of Offenders Act
are similar 1o the Ceniral Act. This enactment was passed by the JEK
Stnte legislature, received the assent of the Govemar on 28 Ociober,
pxﬁ:fnwﬂ-ﬂgi_mgﬁﬂrigl
Jammu and Kashmir vide S.R.0. No, 23, dated 15* Junuary, 1970 and

has been enforced in the cities of Jamma
1969, vide S R.O. 267 dated 3™ May, 15965,

and Srinagar from 15 May,

Besides, Jammu and Kashmis Probstion of Offenders Act, 1966,
J&K Probation of Offenders Rules, 1968 have also been made. These *

fules have been made by Govemmient

i the exercisz of powers

conferred by section 17 of J&K probation of Offenders Act, 1966, This
list of rules includes various rules which have to be followsd by Frisin
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i EEEE! KILS

| ) ||l-||ll-|.|_llI__..E
| authacitics for the proper implementation of J&K gﬂaﬂnﬁﬁu ¢) monh-_. Security Services and Py

_ EHE.E%EEEEHESEE ﬂg,’ﬂmﬂr bﬂgﬁﬂaiﬂnﬂrﬂnﬂ_ﬂ.n if : g and E.n_h-_-n
_ are mentipoed below: d) miﬂ&issiiﬁgﬂu

| Rule 6 : Distriet Probation Officer €} ﬂuainhﬁh”_.n association with suitghy e —

The Governnent shall appoint or nominate a District Probation orgen
Officer In each district to be ficharge of the work of Probaig, J&K State Jails Advisory Board

| theoughout the Digkrict. Subjecs to the cantrol of District Magistrate, the )-?qlinﬂﬁoawiwﬁﬁywﬂm.ﬂi
by an Advisory Board i the Stat of J&K. I the Suie Advisory g

which takes the burden of grant of Parole 10 the off 1K e

District probation officer shall supervise, control and be responsible for
he proper performance of the work of probationer within the Districs of

which he is incharge. Jails Advisory Board will have the following composition:
Rule 7 : District Probation Committee a) Chairman - lnspostor Gemersl of Prises and
A Distriet probation Commitice shall be comprised of fotlowing Correctional Services.
members: b) Members = Two sotisl workers from the field of
a) District Mogistrate (Chalrman) comectionnl work,
b) District Probation Officer (Secectary) —  One representative of the Administrution of justice:
¢) Members nominated by government for a period of three years - —  One representative of Police Deparment;
1) Not exceeding six officials from among Judiciary, Police, : = Two representatives of corrections| senvices;
Education Prisons, Soclal Welfare and other congemed = Represenistives of Director of Education, Direcior of
departments of the district. Social Welfare, Director of lsdustires snd Commesos and
1) Not oxceeding five non-officials who may include inter-alia Director of Agricalture sad University Department engaged
| representatives of socicties, employers and soclal workees I in training and research in Criminology and comecticnal
_ the distrist. woRk
Rule 24: Supervision of Probationer Working of Board
The Probation Officer shall act as a friend mnd puide of the The J&K State Jail Advisary Board shall moet at least once & yeur
Probatloner, For this purpose, be shall, subject 1o any provision of the and st such other times a5 the Chainman may decide. As and when
supervision onder, require the Probationer to report to him st wtated Pecessary, the Board may send ceriain matsers for the views of expers
intervals, meet him frequently snd keep in close wuch with him. from the fiolds related 10 comectionl work. The quorim for 3 mettifg of

Rule2s: the Board shall be seven including the Chawrman,

25 : Rehubilitation and aftercare of Probationer The State Advisory Board has shown hoea interest n the nesd of
fegsiﬁi!ﬁﬂuﬁnqsu%%ﬁnﬁiuﬂ
offenders, provided the offender should follow all the conditiont asé
st also ha the germs of rehabilitafion i N It i puly sfer he 4P

e T ]




scrutiny of the case the offender is released on Parole. Besides the Jag
Fﬁtcgwi?guﬁaﬁhﬂ—nrﬁnirnﬁﬂ
E%b.‘ai%gg_rﬂgﬂﬁﬂ
iEERuﬁmﬂn?rfwﬂmﬂwﬁ.uﬂP}ugluu
were released aftes their imprisonment was quashed by the State pigh
ﬂiﬁ.ug!!iiglir?uﬁgr
recommendations of Review Commillee headed by Stare’s Financiy)
Commissioner (Home). 4 others were released on the recommendatingy
of the stae"’,

Conclusion
Frobation and Parole is the nced of nioderm time where the stregs i

not upon the punishments but upan the reformation of offenders. So 1
fulfil these needs judiciary and Parole Bosrdsadvisory Boards s
working enthusinstically and are never loosing chance 1o keep offender
unbenefitted if his case has all the needed requirements. Keeping the
reformation of offenders into mind the scholar wants to conclude wish
few lines:

1am part and pareel of miciety,

I am your Pal,

1 am vour kith and kin,

Let me go out, give me a chance to remould,

Shuchi Sharma®

10 Kashmir Times, Jammu dated 19 June.

® Lecturer Dogra Law College, Jumeny (NET Qualified)Rescarch Scho
Depantment of Law University of Jammu.
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Supreme Court Revisits the Yawon Mty

A Case Comment on Hafepyy Bibi+ Gifts;
(2o1) Sheikh Farid

1. Introduction

Registration of some classes of

decumens j pulsoeily rea
-&EEE_?Hiluhﬁn £ e
lanhusalmgir#wﬁughn.miﬁﬁ:ﬁ?ﬂ:”

o specific Legislation which under section 17 enumerates
Eﬁiggiglﬁiﬂﬁ
document wiich is igi_anrﬁfa:l
section 17 of the Eghﬂgiﬁil.rgwl
.Fliaﬁn_ﬂﬁ.gli.iﬂnlitﬂ
relating to immovable property must be registered under the Act. The
bﬂrq.nuﬂnifaaﬂwzrunipg.-gﬂlf
among the Statules regarding the compulsory repistration of the Gifts of
ii_uinﬁuﬁsgfﬁi!g
Transfer of Property Act, Svt 1977( 1920 AD.) saves under section 129
any rule of Muslim Law relating to gifls thereby exempting wch glts
from the requirement of registration uader section 123 of the Tramfer of
Property Act. However, the Registration Act, without any excepion for
Muslim gifls, mandstes compalsory registrmtion for all gifts perining %
immovable property. Given this context the pertinent question arises-
whether the Muslim gift of immovable property i compulsorily
registrable under section 17 (1) (a) of the Act? This question assames
ggrﬁl:ﬂﬂrﬁ.!fﬁ-lﬂ‘;i@
whole of his property during lis lifetime by way of 3 gift leaving ¥
heirs high and dry.!
?E!ﬂiﬂ:&%:@ﬁﬁ%lﬂ
recent Supreme Court Judgment in Hofeezs Bibi's Case SUEps

ot Biicm,
| See Asaf AA, Fyaee, Outlines of Muhammads L%
Oxford University Press, p217.

I



explore the law relating 10 the compulsory registration of the Muglig,
gifts of immovable propesty.
I Instrument of Gift: Definition and the requirement of
registration
The word “gift® s not defined in the Rogisirution Act but i
commen parlance it is understood in much the same seise a5 it is defined
r-ﬂ._ﬂnau._.inﬁnaqviﬂainrieﬁ.ﬂ&“

“Gifti" Is the frangfer of cerfain exivting moveable or
Immiovable peoperty made  voluntarily  and  withow
conyideration, by one person called donor, 1o another called
the doawe and accepied by or on behalf of the dones,

Such acceptance muat be mode during the Tifetime of the donor
and wihile he 1 still capabie of giving. [f the donee dies before
acceptance the gifi (v vold.

Sec. 123 of the Transfor of property Act requires that the teansfer of
immovable property by way of gift must be effected by & registercd
instrument signed by or on bohalf of the donor, and attested by otleast
two witnesses. Thus, o document by which rights in immovable property
{ are surrendered without any coesideration is in effect o ‘deed of gift’
which under sec.17 (1) (a) requires registration.’ Section 17(1)(a) is not
sttracted when the deed of gift relates to moveable property, but all
instruments of gift of immovable property rmust be registered whatever
be the value of property.’  An unregistered gift deed, therefore, cannat
be used 10 create  titke to immovable property.

}ug-ﬁﬂnéaﬁ!iiﬂﬁﬂii
ownership falls under this clause though the instrument provides that

2 Hira Singh V. Punjab Singh, 1925 Lah 183; 78 1C 113.

3 Proto Kolitsh v, Mateea Kolitsh, 11 WR(Civil) 334; 2 BLR (App) 45.

4  See Rup Naraln Pundsy v. Sheo Sagar Tewari, 1939 Pat 258; ME.Tin v
Usheva M|, 1927 Rang 335 at p 1.

208

. Vil |
— Yai
whanever called upon by the donce, the ga

registered gift doed.” for would execute o

In Hafeezn Bibi v, Sheikh Furid (deady’, R M Lodha 1, obseryeg.

bl exprestion “lnstrimient of P T
Ea. —— ﬁ!&%!!rgggq{;
creaies or compleies the gifl, theroby  trangg 4
ownership of the property from the executants 1o the person iy
whose favour it Is executod. In order 10 affect the lmugvah]
E?ggnungﬁiﬂﬁiw
it is a docwment of trangfer It must be regisicred under thy
provisions of the Reglstration At

m. Gift under Islamic law and the requirement of

Registration

The essentials of a valid gift, sccording to Islamiz law are sqid (ie,
tender and acceptance or declamtion and assent) and milk (seisin). The
Privy Cowncil in the case of Mohammad Abdul Ghani and Anr. V.
Fakbr Jahan Begum and Others* referred to “Muhammadan low™ by
Syed Ameer Ali and approved the sistement made therein that three
conditions are necessary for a valid gift by 2 Muslim:

n) Manifestation of the widh to give on the part of danor |

b) The acceptance of the donge , either impliedly or expressly,

g} The taking of possession of the subject matter of the gift by the
donee, either actually or canstructively.

According to scction 129 of the Transfer of Property Act no rule of
Mohamedan law shall be affected by chapter VI of the Transfer of
Property Act relating to gifts” i, therefore, follows that an oral gift
made by a Muslim is a valid gift and docs not require registration, which

S. Chinna Buddha Sahib v. Raja Subamma, (1954) 2 ML (Ardh) 113,
Jugdomeat delivered on May 6, 2011 by RM. Lodhe and 55 Nij J).
See Tirn Parsang Sen v, Shandi Bibl, 1922 Cal 68.

1922 (49) 1A 195,

Blshun Prasad v. Mahammad Nazir, 14 FLT 399

e~ e
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:n.riniﬂn__sn_q::&f%aiﬂﬂr.vg?
%&E.HEHTHE%%EEJ-E&:F
_ﬁaqu&i_uls.g&g Act and the rujey o
Muslim Iaw relating 10 gifts. The courts for a long time obscured yhe
E..H.Ef& Chinna Budde Subeb v. Raja Subbamumy',
Audhen Pradesh [High Court, sfler noticing three cssentials of gifi uyger
the Mushim law, hold that if & gift was reduced 10 writing, it requies
reglstration under seetion 17(1) (a) of the Registeation AcL. It went on ¢
hold that eves, if by virtue of section 129 of the Transfer of Property Ae
a deed of gift executed by Muslim was not required 1o comply with the
Eiﬂﬂaﬁ!._uwan-fﬂ;aqugbﬂgrrnn!i
ropistered under se<.[7 (1) (8) of the Registration Act when the iy
related to linmoveable property,

A full beach of the Andhra Pradesh High Court in the case of
_Mnspector Gemeral of Registration and Stamps, Govt. of Hyderabad
v Smt.Yayyaba Begum,” was called upon to decide on a reference
made by the Hydembad Stamp Act whether the document under
consideration therein was a gift deed or it merely evidesiced & poat
EEEF?:E—E%?Eq!ﬁE?E
teganded fhe instrument to be receptacle; was it intended 1o comstiute &
£ift or was It 40 werve ns & record of a past event? What is the purpose
which it was designed 1o serve?

10 See Mutls, Priscipics of Mohamedun Law, edited by M. Hidayaullsh C.J.
(19h ed 1900y, Bunerworths India, pp. 112-121: Syed Mohd. Sallm
Hashei v, Syed Abdul Futeh, ATR 1972 Pat. 279,

I (19 MLI 113,

12 AIR 162 AP 195; i this case it was held that a Mustio Lady exccuting
Eﬁilﬂi:n?[in!;?iif
P4ft s inda™ in ordee 8o silence all doubis) regarding immoveabl
PRPeRY she excced the gifl doed, would mometheless require
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Similarly, the Madras High Coun it Ay Ghouse
Kian'’ held that the Muslim could create a valid n__“.”_u._ﬁ.qf shoak

Enﬁiﬂi?!«ﬁ-ﬁ-nﬁﬁ:iﬁ!rﬂim!rﬂﬂwg

instiemant 83

13 (1985)2 MLJ 136.
4 AIK 1974 18K 59,
s E_u-&aﬁugﬂiiiﬂﬁ
Egtrl!nrrgngnlif
}] zaiflgg.ﬂiw;ﬂ?ﬁu&wu
-ﬂiErﬁ!.—-ﬂ.ﬁ.ﬂEiﬁEi’El:w

In writing, reglitered and the muitntion thereol bas bem
Eﬂurﬂnlnﬂlﬂlﬂiﬂ.in_nni&l!l?

2) znni!lz_gnn!wrn!&i!ilg
E!ﬂigﬁngiﬂiﬂi!ﬁ
the prevision of sub-ssction (1)
E%EEEE!EEE!E
on, sy land in the Provimee of Kashimis which has been transferred
or has been contracted to be transferred to bim unless sod umil
such transfer becomes vahd uirder the provision of seb-sestian (1)
No person who has obtaloed & transfer of immoveable property
referred 1o in sub-section (1) shall apply for and cbain Som any
Revemie or Setlement Officer oc Courl any al=miion i any
Exiiting entry in any Settlement recond or Paper, wnless peron
produces before such officer or Cown 8 duly exeowied regisiered
instrument the registracion whercof bas been comgpleted (n the
mannes specified in sob-section (I
5} And o such officer or Count shall ahler or cause to be altersd any
wuch ealry excepl upon the productivn of an instrumest registered
Iz 1 wfbevsaid mannes:

n

4)
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Propesty The facts leading to this refercace are as follows. A werenrees Sht an orel gt made under i
TEH&%SE;EETEn&iH !E.a?%%:ﬂiﬁiﬂgﬂaﬁhﬂ
Judge (Jusdge Small Causes Coart) Srinagar on the ground fhat he juyg Act and the gift if it has othervise all the atiributes of valid gif
parchased 7 shares from Mst. Zoooi out of the joint propeny fef by under the Mictlion law would not becoms invalid because there
Mohd Sofi lier ancestor. It was pieaded on behalf of the first defendan fs mo lnstrument In writing and reglstered. Thecfore the
that Mst. Zoonl lsad already relioguished her entire title in favour of her answer (o the question formulated would be iy the negarive
beother Ghulam Ahmad Sofi the defendant therefore she had no title o ke., thhat sections 123 and 129 of the Transfer of Prapersy At
10 transfee i 10 the vendee plaintiff. The trinl Court held that the pley do not supersede the Mialim low on, matters relating 1o
ruised by the defendant as regards the oml gift made by Mst. Zoan in making af oral gifis. that it is not exsentiol that there should be
favour of her brother was cstablished. It therefore dismissed the suit of a regivtered instrument as requived by sections 123 & 118 of
the plaintiff. On appeal before the District Judge the legal character of the Transfer of Property Act In such cases Bur if therg is
the transaction of the oral gift wis challenged on behalf of the plaintify, executed an instrument and ity execution it cortemposaneosy
The learned District Judge discounienanced the propesition of the ol with the making of the gift then ln that cate the insirumens
gift, He fouad that in order to constilute & valid iRt there must be a must be registered as provided under sec.17 of the Registration
registered instrument for this purpose. Transfer of property without such Act. If . hawever, the muking of the gift is an antecedent act
an nstrument was fovalid. He therefore deerced the suit of the plaiotift. and the deed b execuled afterwards as evidencing the sakd
A further appesl was taken by Glulum Alimad Soft the defendant before transaction that does mot require regisiration ax it is an
the High Court. An argument wes advanced that the oral gift was valid inatrument miede after the gift is made and does not thergfore .
i the instant case, and that Sections 123 and 129 of the Transfer of create, make or complete the gift therefore rransferring the
Property At did ot supersede the Mohnmmndas Law on the subject. awnarship of the property from the executants o the person in
As Mst. Zooni had already gifted away the suit propesty in favour of her wihose fovour it ix evecuted.
brothier, therefore, there was o title or interest lefl in her to transfur it by On the contrary, in Md. Hesabuddin and Others v, Hessruddin
] s and Others", the question before the Gashati High Court was whether
The Full Bench of the Jnmmu and Kashmir High Court held:™ gift of immoveable property written or ondinary unstamped paper ix
valif? The single judge of High Coun held:
..... « It camnat be taken a5 a sine gua non in all caxex
Provided that nothing bn this section applics to & lease of agricultural ksnd that wherever there ix o writing abour o Mobammaden gift of
for one year or to n kease of any other land for n period not exceeding Immovable property , ters must be registration therenf, The
SEYEN JanS: - . Joacts and clrcumstances of each cave have 1o be takem fnto
Provided also that nothing in sub-section (3) and (4) shall be deemed o
apply 10 teamsfers by will or by any rule of intestate sucesssion o by the
operation of the kaw of survivorship. oS
16 The Full Bench consisted of S, Murtaza Fazl All, C.J., Main Jalal-ud-din [T AIR 1984 Gaw 41, relying wpon Juboda Khatoon v. Moksad All, Ajr 197)
5 Syed Wasl-ud-in, 1), Gau 103,
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oyt bafore Sinding whetler the .!.E..-ﬂ ey lﬁm&&ﬁﬁhﬁ;%i—iég%ﬂi
regisiration or noL & @ gt be registration thereof Whether ihe writing requines

thiﬁnﬁaimiaaufhﬂﬂﬂnngﬁ&q
k)
division bench of Calcutta High Court ws that the deed of 5ift not beigg e

. -inﬁ%bﬁrriiﬁ.ri!m&iﬂﬂs ?%&&E&.:Enﬁrglczfﬁrgﬂiﬂ
Coutt held that 8 deed of gift by a Muslim rﬁlgnﬂ.ﬁsr

was ultimately set at rest by the Supreme Court of India in Hafeeza Bibi
crenting or making the gift but 8 mere piece of evidence. The Cogy V. Erri-iﬁgu.iinxhuﬂnisn_gnﬂ:
ohservel

e @ QO v AF 0 is evidenced by writing | unfesy
all the essentlal forms are observed, it Is not valld according 1o

In Nasib Al W Wajid Ali' | the contention rajsed before by

with the Law relating to the registration of the Muslim Gifis.
Facts in Hafeeza Bibi's Case

The appeal, by special leave, arises from the judgment of the High
lerw (Muhammnaden law), That being so a deed of gift execysed Court of Andhra Pradesh dated September 13, 2004 whereby the Single
by @ Mohammaden is not the initrument  effecting, creating or Judge of that Court set aside the judgment and decree dated April 77,
waking the gift bt o mere piece of evidence. It may s0 hoppen 1988 passed by the Principal, Subordinate Judye, Vishakhapatnam and
after the lapse of sime that the evidence of observance fof remitted the matter back to the trial count for the purpose of passiag a
essemtials of MHiba weder Mohammiaden low] might not be H_Eﬁﬂﬂnzﬁgﬂgfu_ﬂ-ﬂﬁiﬁﬂnrg
Sorthcoming, so i s sometimes thowght prudence , to reduce

would be entitied. The factum of the cave was that one Shaik Dawood
had three sons; Shaik Farid, Mehboob Subbani and Mohammed Valuh,
He also had five daughters; Sappoora Bibi, Khairunnisa Begum,

the fact that @ il hay been made into writing. Such writing is
ot a document of fitle but is a plece of evidence.

e ——————— —

In Karam llabi v. Sharafudia "' the Allahabad High Court held Noorajahan Begum, Rabia Bibi and Alima Bibi. All the five dsughters
that if the gift deed was valid under the Muslim luow it was nonetheless ...n._m.lai.:_- z_miﬁrﬁﬂﬂ_ﬂg w.E.
valid because there was a deed of gift which, owing top some defect, nréaﬁnﬂzﬂeism.ngﬁ:lﬁ_nr_.ﬁﬁiaﬁ.
was invalid under section123 of Transfer of Property Act. Bibi) - hereinafter referred to as ?Eﬂ.nr:.ﬁﬁﬂ_.ﬁas

Mulla in his Principles of Mohammadan Law ** states: against Mehboob Sybhani, Mohammed Yakub and Rabia Bibi

. (hereinafier referred to as “defendant 1', “defendant 7' and "defendant 3
Section 129, Transfer of Property Act, excludes the rule respectively). The son and of Syod ALl who wes -
of Mohammadan iaw from the purview of section 123 which Shaik Dawood, were impleaded as other defendants (hereinafter referred

WS Sk S of Moo N le prapertymie Ot g 16 8 “defendants 4 to 7). The parties are governed by Sunnt Law, The

by a reglatered instrument ax stated therein, But It connot be ug_ﬁnimnnﬁugiﬂiﬂ died b K

taken as sime gus won in all cases that whenever there is a . Dawood intestate

December 19, 1968 and the plaintiffs and defendants 1 0 3 became

entitled to "A' schedule propertics snd half share in B' schedule
18 ATR 1927 Cal 197, =

19.(1916) 38 AlL 212, “. Ibid p.120,
20 edited by M. Hidaystullah 1., (191 od. 1999), Busterworths nifla. | 2 Jugdement delivered on May 6, 2011 by RM. Lodha and 55 Nijar 13,
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other half share in 'B' schedule propertics. But Molmmmed Yk,

,._.in._ﬂ:n in Hafeeza Bibi’s Case

The Apex Court held that the position is well setted, which has
Eﬂﬁu:ﬂ:&iﬂiqﬂiﬁﬁ_ﬁ-ﬂeufg._! 2 E:%iiﬁ.iii?&:fiﬂ%l-ﬁ
Shaik Dawood exceoted hiba (gift deed) on Februaty S, 1968 and gifiey under Mohammadan Law are; (1) declaration of the gift by the donor; (2)
his propertics 10 him, Shaik Dawood put him in possession of the ik scceptance of the gifi by the donee and (3) delivery of possession.
properties on that day itself. The hiba bocame complese and the plalistifyy AE.EHEI%EEIEEEE%E&E!
were fully aware of that fact. ine validity of & gift; ant oral gift fulfilling all the three essentials make

The trial court framed four baves. The imsue relevant for e nlﬂmanﬁi_lnigf.g.ﬂﬁnaﬂgﬁinn
purpose of the present appeal is issue no.2 which is 1o the effoct whether wansaction of gift in writing Asaf A A Fyzee in Outlines of
hiba dated February 5, 1968 is true, vafid and binding on the plaintifr, ~ IL%E.&EEE.EE%EE&!
?Egﬁﬂgrn#%gigﬂf!fr E&"ﬁu*_ii&uiﬂnﬁnﬂﬂnﬂ-%nﬁn-ﬂr-iﬂ
answered issue 0o, 2 in the affirmative and, held that plaintiffs were net peed mot be registered. On the other hand, (i) it may itself be the
entitled to the shares clabmed in the plaint, Consequently, ihe trial court ' instrument of gift; such & writing in cerain circumstances requires
dismissed the plaintiffs’ suil. Thereafier, the plaintifis challenged the %P:«Euﬂa:ﬂgw-ﬁﬂggi
judgment and decree of the trial count before the High Coun. Inter nlia, delivery of possession coupled with the formal instrument of = gift, it
ave of the arguments raised before the High Court on behalf of the mit be registered. Conversely, the awthor says that registration,
appellants was that the gift dated February 5, 1968 being in writing was however, by itselfl without the other necessary conditions, is not
compulsorily reguired to be registered and stamped and in sbsence sufficient™

thereof, the gift deed could not be accepted or relied upon for any
purpose and such unregistered gift doed would not confer any titke upon In our opinian, merely because the gift is reduced o
the defendant 2. The High Court was persusded by the argument and writing by Mohammedan Insiead of it having been made
held that the unregistered gift deed would not puss any title to the orally, such writing does nof become a formal document or
defendant 2 as pleaded by him. The High Court allowed the appeal; st

Thereupan the division bench of the Coun chserved:

instrument of gift. When o gift could be made by Mohammedan
aside the judgment and decree of the trial court and sent the matter back orally, itx natare and charocter is not changed because of i
10 that court for the purposes of passing 8 preliminary decree. herving been made by a written document. What is imporiand
Issue in Hafeeza Bibi's Case

Jor a valid gift wsder Mohammedan law s thal three exvntiol
requisites must be fulfilled The form is immaterial if all the

three essentiol requisites are atisfied constinuing valid gifi,
EEQ&EE&E%EEH
has been written an a piain piece of paper. The distinction that

The question for determination in this appeal was- As to whether of
not the High Court is right in its view that the unrcgistered gift decd

duted February 5, 1968 is not a valid gift and conveyed o tille 1o the
defendant 2,

3 Fifth Edision (edited and revised by Tahie Mahmood) at p. 152
2 Supea note 20 Para 27,
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! iﬁﬂa&.sliﬂi%ﬁﬁﬁnétﬁn
if @ written deed of gift recites the factuns of prior gifi then -_ﬁuﬁ”&ln amww!moau?ﬂﬁ_ﬂ_:tq of form and legal

siech deed is not requred to be regisicred but when te Writing [ EEEQE.EEEEQEEE

W%%EEQE%E&E ' Ll ”

registered , i inapgropricte and does not seem fo us jo be in a?ﬂﬂﬂ%_-ﬁﬁiﬁﬁgiﬁrgﬁg

conformity with the rules of giftx in Mohammaden law.” ﬂlﬁ.%ﬁﬁi.ﬁﬂa:ﬂiﬂﬂnw.i!_ig!n
The Apex Court further obscrved: Hh_ﬁ st the particulars are and in case of land what obligations

™ isions of the Registration Act arc very
We find ourselves In express agreement with the stastement ist with regard 10 it The prov
" o i.ﬁ%ﬂﬂaﬁn_%%%ﬂ%ﬂ

lne from Muila (see above); principle of (Mohammadan Lanw),

page 120 ... (ie)....it is pot the requivement that in . ges by frand or unduoe influence.” .
Euifﬁhihiiiilﬁ“ _ IE.J-:EI:!E v. Chandra Kall, ** Pata High Cour observed:
the gift then such deed et be registered under Section |7 of Eiltﬁ?li%ﬁ&giimﬁﬁa
iﬂ!&.ﬂi&.hﬁlu&niiﬁig ! dealing  with property, where such deolings require
wis reglstration may rely with confidence upon the siatements
In this case the Supreme Courl approved the views of Calcutta High %inili&&h&&ilﬂiiﬂginz
Court in Nasib All case and the Gauhati High Court in Md. Hesubuddin sransactions by which his title may be affected wnless indeed i
case. The court Turther observed that the jodgments delivered by Andhn m&iiﬂii%%ﬁ%i
Pradesh High Court, Jammu and Kashmir High Court and Madeas High | be valid apart from registrution.
Comt do not ey dows he comeeyLow.™ ! Given this context, the relevant question is-whether the exemption
V. Exemption of Muslim Gifts from Registration and the _ of Muslim Gifts operates against the spirit of the Registration Act or
Doctrine of Constructive Notice does it make the doctrine of constructive notice incffoctive vis-i-vis
Registration of o document is notice of all the facts stated in that i E!uﬁai%—ni#ﬁnﬂiﬂﬁgil__li
document™ The purpose of the Jammu and Kashmir Registration Act, negative. Under the Muslim Law requirement of delivery of possession
1977, ns disclosed in its provision is to provide information 10 people, 1o complete a gift reinforees the doctrine of constructive notice. Muslim
who may denl with preperty as 1o the nature and extent of rights which = Law of gift sttaches great importance o possession or seisin of the
person may have affecting that property. In other words it is to eaable >

people to find out whether any particular piece of property, with wiiich .
2% See Molik, The Registration Act, 1908, (2nd ed. 201 1), Dehli Law Houss,

P4,
25 Ioid Para 29, 30 See Ssjeevs Rao, Reghstration Act. (11th ed. 2005), Law Publishers
26 Ibid Pam 31 (India) Pve. Lad, p 112,
27 Ibid Pam 33, 31 K Roy and Beos v. Ramusthdas, AIR 1945 Cal. 37 at .40, Babarst Indu
28 Aviar Singh, The Transfer of Property Act, (Znd od, 2009), Universal Law ¥. Hikim Mehammad Hamid AR Khan, AIR 1921 P.C. 93.

Publishing Co., p.25. ! 2 AIR 1961 Pat 79,
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property gifted (Kahz-ul-Kamil) especially of immovable Peoperty 1y,
Hedaya says that seisin in case of gift rﬂinl_wnirmim-!nan
gift is not valid unless possessed”. Explanation |1 .....na&!?a-h
Section 3 of the Transfer of Property Act reads as:

Any person ocquiring any immaveable property or any share
or interest in gy such proparty shail be deemed fo have notice
of the title, if any, of any person who is for the thare being iy
actual posiession thereof.

notice of the title, Therefore, the requirement as actual delivery of
possession of the subject matter of the gift operates as constructive
notice even without the registration.

V. Conclusion and Suggestion

It is clear from the above amalysis that the Muslim gifts of
immoveable property do not require registration unless and umtil such
gifts oaly cvidence a transaction and do not in ftself effectuate 2
transaction. The kind of confusion which has been created i3 the result of
the varying requirements of registration of gifis under Registration Act
and other Statutes. wrinﬁtiin.!auiuuz_n?
substituted for present clause which should encompass all documents
:.Erlnﬂiuiﬂfﬂufn&:iﬂ&.ﬂgﬁ.#uﬁ_iaﬂ
%_qa_uaaaﬁnﬁuigiuﬁnu

Section 17 (1) the following documents shall be compulsorily
regintered;

(a) Instruments which wnder any Law require reglstration jor
giving validity to the transactions effected thereby,

33 Kathessa Umima v. Narsyanath, AIR 1964 sCc27smITN.

34 Digest, p.SOL .
38  See sixth Report of Law Commission of India, 1947,
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